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TKe  Decision  of  Judge  •  JoKn  Erskine 

In  The  Case  Ex  Parte  William  Law,  Linder 
The  “Attorney’s  Test  Oath  Act” 

In  the  very  beginning  of  the  reconstruction  period,  after 
the  War  of  Secession,  among  the  measures  adopted  looking 
to  the  complete  humiliation  of  the  Southern  people  was  a  law 
requiring  that  all  lawyers  seeking  to  practice  their  profession 
in  the  United  States  Courts  must  first  take  an  oath  known  as 
“The  Attorney’s  Test  Oath.” 

At  the  May  term,  1866,  of  the  United  States  District 
Court  for  the  Southern  District  of  Georgia,  Judge  John  Erks- 
kine  presiding,  the  Honorable  William  Law,  perhaps  at  that 
time  the  oldest  member  of  the  bar  in  the  State,  applied  to  the 
Court  for  permission  to  practice,  claiming  that  the  law  re¬ 
quiring  an  oath,  which  he  could  not  conscientiously  take,  was 
unconstitutional.  The  decision  of  Judge  Erksine,  in  favor  of 
Judge  Law,  is  here  given  as  an  important  part  of  the  history 
of  that  gloomy  period. 

On  the  14th  day  of  May,  1885,  at  a  meeting  of  the  Sa¬ 
vannah  bar,  in  the  United  States  Court  Room,  when  a  por¬ 
trait  of  Judge  Erskine  (who  had  reached  the  age  of  seventy 
years,  and  was  retiring  from  the  bench)  was  presented  to  the 
Court,  among  the  speakers  was  the  late  Honorable  George  A. 
Mercer,  who  referred  to  the  decision  in  the  case  of  Judge 
Law  in  the  following  words : 

“One  of  the  earliest  and  most  important  questions  which 
came  before  Judge  Erskine  for  decision  involved  the  right 
of  lawyers  to  practice  their  profession  without  first  taking 
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an  oath,  which  those  of  us  who  had  been  faithful  to  our 
State  and  the  dictates  of  our  conscience  found  it  impossible 
to  take. 

“Judge  Erskine,  in  a  learned  and  able  opinion,  held  that 
the  retrospective  portions  of  the  oath  required  to  be  taken 
by  attorneys,  under  the  Act ‘of  Congress  generally  known  as 
the  ‘Attorney’s  Test  Oath  Act,’  was  an  ex  post  facto  law, 
and  was  also  substantially,  and  by  its  inherent  force,  a  bill  of 
pains  and  penalties,  having  the  character  of  a  bill  of  attainder, 
except  the  death  penalty;  and,  consequently,  was  repugnant 
to  the  Constitution  of  the  United  States  prohibiting  the  pas¬ 
sage  of  such  bills. 

“Had  Judge  Erksine  made  no  other  decision,  the  bar  of 
Georgia  became  his  lasting  debtor  for  this.” 

EDITOR. 

United  States  District  Court 

Southern  District  of  Georgia 

At  Savannah,  May  Term,  1866. 

In  the  matter  of  the  Oath  to  be  taken  by  Attorneys  and  Coun¬ 
sellors  of  the  National  Courts,  under  the  Act  of  Congress 
of  January  24th,  1865. 

Ex  parte,  William  Law,  Petitioner. 

Erskine,  J.  William  Law,  Esquire,  produced  in  Court 
satisfactory  proof  that  in  the  year  1817,  he  was,  by  the  Cir¬ 
cuit,  and  District  Courts  of  the  United  States,  for  the  District 
of  Georgia,  duly  admitted  to  practice  as  an  attorney,  proctor, 
solicitor,  advocate  and  counsellor  at  the  bar  of  said  Courts, 
respectively;  that  he  has  been  since  the  year  1859  hitherto, 
attorney  or  proctor  of  record  in  the  case  of  Finigan  et  al.  vs. 
The  Ship  Parliament — a  cause  now  depending  on  the  Admi¬ 
ralty  side  of  this  Court ;  that  he  has  taken  the  oath  of  Amnesty ; 
that  upon  the  promulgation  by  the  President  of  the  United 
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States  of  the  Proclamation  of  May  29,  1865,  he  found  himself 
within  its  thirteenth  exception ;  that  he  applied  to  the  President 
for  pardon  and  amnesty  under  this  Proclamation;  and  that 
he  received  a  grant  of  pardon  and  amnesty,  and  accepted  the 
same,  and  has  filed  in  the  office  of  the  Clerk  of  this  Court 
an  authenticated  copy  of  said  acceptance. 

Upon  these  proofs,  Mr.  Law  asked  to  be  allowed  to 
appear  and  be  heard  in  behalf  of  his  clients  in  said  cause,  with¬ 
out  being  first  required  to  take  and  subscribe  the  oath  pre¬ 
scribed  by  the  Act  of  Congress,  approved  January  24,  1865. 
The  petitioner  was  informed  by  the  Court  that  this  law  of 
Congress  was  imperative,  and  could  not  be  pretermitted. 
Thereupon  he  submitted  to  the  Court,  that  the  statute  was 
repugnant  to  the  Constitution  of  the  United  States,  and  re¬ 
quested  permission  to  show  cause  against  it.  This  was 
granted,  and  during  the  early  part  of  this  term  the  case  was 
fully  and  ably  argued  by  the  Petitioner,  propria  persona,  by 
Ex-Gov.  Joseph  E.  Brown,  of  the  Northern  District,  and 
Thomas  E.  Lloyd,  Esquire,  of  Savannah.  The  reply  on  be¬ 
half  of  the  Government  by  Henry  S.  Fitch,  Esquire,  United 
States  Attorney,  to  the  arguments  of  these  learned  counsel, 
was  replete  with  originality  and  legal  scholarship. 

Prefatory  to  entering  upon  the  examination  of  the  various 
questions  regularly  discussed,  so  much  of  the  original  Act  of 
Congress  of  July  2,  1862,  and  its  supplement  of  January  24, 
1865,  as  is  thought  essential  to  an  easier  comprehending  of 
the  grave  and  important  inquiries  now  before  the  Court,  may 
be  cited.  The  original  act  is  entitled  “An  act  to  prescribe 
an  oath  of  office,  and  for  other  purposes.”  In  enacts  that, 
“Hereafter  every  person  elected  or  appointed  to  any  office  of 
honor  or  profit  under  the  Government  of  the  United  States, 
either  in  civil,  military,  or  naval  departments  of  the  public 
service,  excepting  the  President  of  the  United  States,  shall, 
before  entering  upon  the  duties  of  such  office,  and  before 
being  entitled  to  any  of  the  salary  or  other  emoluments 
thereof,  take  and  subscribe  the  following  oath  or  affirmation: 

‘1,  A.  B.,  do  solemnly  swear  (or  affirm)  that  I  have  never  voluntarily 
borne  arms  against  the  United  States  since  I  have  been  a  cltlsen  thereof; 
that  I  have  voluntarily  given  no  aid,  countenance,  counsel,  or  encourage- 
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ment  to  persons  engaged  In  armed  hostility  thereto;  that  I  have  neither 
sought  nor  accepteu,  nor  attempted  to  exercise  the  functions  of  any  office 
whatever,  under  any  authority  or  pretended  authority  in  hostility  to  the 
United  States;  that  1  have  not  yielded  a  voluntary  support  to  any  pre¬ 
tended  government,  authority,  power,  or  constitution  within  the  United 
States,  hostile  or  Inimical  thereto.  And  1  do  further  swear  (or  atfirm) 
that,  to  the  best  oi  my  knowledge  and  ability,  1  will  support'  and  defend 
the  Constitution  of  the  United  States  against  all  enemies,  foreign  and 
domestic;  that  1  will  bear  true  faith  and  allegiance  to  the  same;  that  1  take 
this  obligation  freely,  without  any  mental  reservation  or  purpose  of  eva¬ 
sion,  and  that  I  will  well  and  faithfully  discharge  the  duties  of  the  office 
en  which  1  am  about  to  enter,  so  help  me  God." 

And  the  supplementary  Act  provides:  “That  no  person 
after  the  date  of  this  Act  shall  be  admitted  to  the  bar  of  the 
Supreme  Court  of  the  United  States,  or  at  any  time  after  the 
fourth  of  March  next,  shall  be  admitted  to  the  bar  of  any 
Circuit  or  District  Court  of  the  United  States,  or  the  Court  of 
Claims,  as  an  attorney  or  counsellor  of  such  Court,  or  shall 
be  allowed  to  appear  and  be  heard  in  any  such  Court,  by 
virtue  of  any  previous  admission,  or  any  special  power  of 
attorney,  unless  he  shall  have  first  taken  and  subscribed  the 
oath  prescribed,  in  ‘An  act  to  prescribe  an  oath  of  olfice  and 
for  other  purposes,  approved  July  2,  1862,’  according  to  the 
form  and  in  the  manner  in  said  act  provided,”  etc. 

The  point  having  been  made,  whether  an  attorney,  or 
counsellor  at  law,  as  such,  holds  a  public  office  or  place,  or  is 
to  be  regarded  as  a  mere  officer  of  the  court, — and  there  being 
a  diversity  of  opinion  among  learned  judges  on  this  point, — it 
is  proper  that  the  views  of  this  Court  should  be  expressed.  In 
Lord  Coke’s  time,  and  prior  thereto,  an  attorney — but  not  so  a 
counsellor — was,  it  seems,  considered  a  public  officer;  for  he 
says :  “That  in  an  action  of  debt  by  an  attorney  for  his  fees, 
the  defendant  shall  not  wage  his  law,  because  he  is  compel¬ 
lable  to  be  his  attorney.”  Co.  Litt.  295  a.  Afterwards,  however. 
Lord  Holt  (i  Sal.,  87)  held,  that  he  was  not  compellable  to 
appear  for  any  one,  unless  he  takes  his  fee,  or  backs  the 
warrant;  and  so  the  law  has  continued  in  England  to  this 
day.  In  the  following  cases :  In  the  matter  of  Wood,  Hopk. 
6;  Seymour  v.  Ellison,  2  Cow.,  13;  Merritt  v.  Lambert,  10 
Paige,  352;  Ray  v.  Birdseye,  5  Denio,  619;  and  Watts  v. 
Whittemore,  22  Barb.  246,  practitioners  of  the  law  are  said 
to  be  public  officers ;  but  in  the  first  mentioned  case  only  was 
the  question  up  for  decision.  In  the  Adm’rs  of  Byrne  v. 
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Adm’rs  of  Stewart,  3  Dess.,  456;  Leigh’s  case,  i  Mumf.,  458; 
In  the  matter  of  the  oaths  to  be  taken  by  attorneys  and  counsel¬ 
lors,  20  Johns.,  492;  Richardson  v.  Brooklyn  City  and  New¬ 
town  R.  R.,  22  How.,  P.  R.  368;  and  Cohen  v.  IVright,  22  L,al., 
293,  they  are  held  not  to  be  public  ofticers.  And  it  was  re¬ 
marked  by  Platt,  J.,  in  20  Johns.,  493:  “As  attorneys  and 
counsellors  they  perform  no  public  duties  on  behalf  of  the 
government;  they  execute  no  public  trust.” 

Having  collated  and  well  considered  these  state  authorities, 

1  am  of  the  opinion  that  the  law  is  with  the  negative  of  the 
question.  Nor  do  I  think  that  Congress — and  it  is  the  inten¬ 
tion  of  the  National  Legislature,  as  found  in  the  statute  that 
guides  this  Court-considered  them  public  officers.  In  article 
one  section  six,  cl.  two  of  the  Constitution,  it  is  declared,  that 
“no  person  holding  any  office  under  the  United  States  shall  be 
a  member  of  either  house  during  his  continuance  in  office.” 
Has  it  ever  been  seriously  questioned  that  practicing  as  an  at¬ 
torney  or  counsellor  in  the  Federal  Courts  is  inconsistent  with 
holding,  at  the  same  time,  the  office  of  Senator  or  Represen¬ 
tative  in  Congress?  Neither  was  there  any  statutory  prohi¬ 
bition  to  practicing  in  any  of  the  United  State's  Courts  until 
the  passage  of  the  Act  of  Congress,  approved  March  3,  1863, 
and  the  inhibition  is  confined  to  the  Court  of  Claims,  12  Stats, 
at  Large,  765.  See  also.  Amendment  to  Rule  II  of  Supreme 
Court  United  States,  2  Wall  vii. 

Two  questions — each  of  importance  in  the  investigation  of 
this  case — spring  from  the  preceding  conclusion:  Whether 
this  Court  in  admitting  Mr.  Law  to  its  bar  acted  judicially,  or 
ministerially?  And  whether,  if  his  admission  was  a  judicial 
act,  it  gave  him  a  property  in  his  profession  or  office  of  attor¬ 
ney  and  counsellor? 

The  Constitution  ordains  that  “the  judicial  power  of  the 
United  States  shall  be  vested  in  one  Supreme  Court,  and  in 
such  inferior  Courts  as  Congress  may  from  time  to  time  ordain 
and  establish.”  Art.  iii,  sect.  i.  Accordingly,  at  the  first  ses¬ 
sion  of  Congress,  an  Act  was  passed  “to  establish  the  judicial 
Courts  of  the  United  States.”  The  additional  courts  estab¬ 
lished  by  it  are  the  Circuit  and  District  Courts ;  and  notwith- 
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Standing  these  Courts  are  denominated  inferior  Courts,  they 
are  not  so  considered  in  the  technical  use  of  that  term.  4  Dali., 
II ;  5  Cranch,  135;  8  How.,  586.  The  District  Courts  of  the 
United  States,  under  their  own  proper  powers,  are  Courts  of 
law  and  admiralty.  The  distinctive  grades  in  the  legal  pro¬ 
fession  which  prevail  in  England,  and  to  a  limited  extent  in 
some  of  the  courts  in  this  country,  have  no  substantial  recog¬ 
nition  in  the  Circuit  or  District  Courts  of  the  United  States; 
in  these  the  offices  of  attorney,  proctor,  advocate  and  coun¬ 
sellor  are  combined  in  one  person.  The  35th  section  of  the 
judiciary  Act  of  1789  declares  “that  in  all  the  Courts  of  the 
United  States,  the  parties  may  plead  and  manage  their  own 
causes  personally,  or  by  the  assistance  of  such  counsel  or  attor¬ 
neys  at  law,  as  by  the  rules  of  said  Courts  respectively,  shall 
be  permitted  to  manage  and  conduct  causes  therein.” 

Directly  bearing  upon  the  first  of  these  questions  is  the 
case  of  The  Commonwealth  ex  rel.,  etc.,  of  Breckenridge  v. 
The  Judges  of  the  Court  of  Common  Pleas  of  Cumberland 
County,  I  S.  &  R.,  187.  A  motion  was  made  for  a  mandamus 
to  be  directed  to  the  judges  of  that  court,  commanding  them 
to  proceed  to  the  examination  of  the  relator,  and  if  found 
competent  to  admit  him  to  practice  in  that  court,  as  an  attor¬ 
ney,  etc.  Tilghman,  C.  J.  said  “If  it  becomes  a  question 
whether  the  rules  have  been  complied  with,  the  court  must 
decide.  Can  this  be  a  ministerial  act?  or  rather  can  anything 
be  more  decidedly  judicial?  The  right  of  Mr.  Breckenridge 
has  been  judicially  decided ;  and  if  he  is  left  without  remedy  by 
appeal,  he  is  but  in  the  situation  of  many  other  persons  who 
have  important  interests  decided  in  the  court  of  common  pleas ; 
for  many  points  of  great  importance  are  decided  on  motion, 
in  which  neither  appeal  nor  writ  of  error  lies.”  And  on  p.  195, 
Yeates,  J.,  says  “In  the  admission  of  an  attorney  the  court 
acts  judicially  not  ministerially.”  The  mandamus  was  denied. 

The  case  of  McLaughlin  v.  The  District  Court,  5  W.  &  S. 
272,  was  a  motion  for  a  rule  to  show  cause  why  a  mandamus 
should  not  issue  to  the  district  court,  commanding  it  to  restore 
the  relator.  Rogers,  J.,  announcing  the  opinion  of  the  court, 
says :  “It  is  ruled  in  The  Commonwealth  ex  rel.,  &c.,  v.  The 
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Judges  of  the  Court  of  Common  Pleas,  i  S.  &  R.  187,  that 
the  admission  of  an  attorney  by  a  Court  of  Common  Pleas  is  a 
judicial  and  not  a  ministerial  act,  and  for  that  reason  not  the 
subject  of  a  mandamus.  That  case  is  an  authority  directly 
adverse  to  the  present  application;  in  principle  there  is  no 
conceivable  distinction  between  them.  If  the  admission  of 
an  attorney  to  the  bar  be  a  judicial  act,  by  parity  of  reason¬ 
ing  his  dismission  must  be  judicial  also." 

In  the  matter  of  the  application  of  Henry  Cooper,  8  Smith, 
67,  the  first  Head  Note  is  in  these  words:  “In  the  admission 
of  attorneys  and  counsellors  the  supreme  court  acts  judicially. 
1  he  function  is  not  of  an  executive  character.”  Seldon,  J.,  in 
delivering  the  opinion  of  the  court,  referring  to  ex  parte 
Secombe,  19  How.,  13  and  to  other  cases,  says:  “If  the 
removal  or  suspension  of  an  attorney  be,  as  was  held  in  these 
casest  a  judicial  act,  it  is  difficult  to  see  how  the  admission  of 
an  attorney  is  any  the  less  so;  especially  when,  as  here,  the 
court  in  the  act  of  admission  is  required  to  pass,  not  only  upon 
the  sufficiency  of  the  evidence  of  certain  facts,  but  upon  the 
constitutionality  and  validity  of  a  statute,  and  thus  to  exercise 
the  highest  judicial  functions  ever  entrusted  to  a  court.” 

The  case  of  Secombe  was  briefly  as  follows :  The  supreme 
court  of  the  Territory  of  Minnesota  was  empowered  by  a  Ter¬ 
ritorial  statute  to  remove  any  attorney  for  wilful  misconducts 
Under  this  law  Mr.  Secombe  was  removed ;  and  the  order  for 
removal  set  forth  the  cause.  He  presented  a  petition  to  the 
Justices  of  the  Supreme  Court  of  the  United  States,  praying  a 
mandamus  to  the  supreme  court  of  the  Territory,  commanding 
it  to  vacate  the  order.  The  prayer  was  denied.  And  Chief 
Justice  Taney,  in  giving  the  unanimous  opinion  of  the  Court, 
says:  “The  removal  of  the  relator,  therefore,  for  the  cause 
above  mentioned,  was  the  act  of  the  Court  done  in  the  exer¬ 
cise  of  a  judicial  discretion,  which  the  law  authorized  and 
required  it  to  exercise.”  And  on  page  15,  he  remarks:  “The 
Court,  it  seems,  were  of  opinion  that  no  notice  was  necessary, 
and  proceeded  without ;  and,  whether  this  decision  was 
erroneous  or  not,  yet  it  was  made  in  the  exercise  of  judicial 
authority,  where  the  subject-matter  was  within  their  jurisdic- 
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tion,  and  It  cannot  therefore  be  revised  and  annulled  in  this 
form  of  proceeding.”  See  also  ex  parte  Burr.  9,  Wheat.,  529. 

The  authorities,  from  which  these  quotations  are  taken,  are 
in  themselves  sufficient  and  conclusive  to  show,  not  only  that 
the  admission  of  an  attorney,  or  counsellor,  but  likewise  his 
suspension,  or  disbarment,  is  a  judicial  act  or  judgment.  The 
admission  of  an  attorney,  or  counsellor,  where  no  fraud  has 
been  practiced  on  the  Court,  gives  him  the  office  for  life.  This 
privilege,  franchise,  or  right  to  practice  in  the  Court,  has  an¬ 
nexed  to  it  the  condition  that  his  character  shall  continue  fair, 
and  that  he  will  not  abuse  his  office  by  criminal  or  immoral 
conduct.  As  an  attorney,  or  counsellor,  in  my  judgment,  does 
not  hold  a  public  office  or  place,  there  is  no  forfeiture  for  non¬ 
user: — for  if  he  chooses  to  practice  his  profession,  he  may  do 
so;  if  not,  not:  he  may  withdraw  from  the  practice  and  resume 
it  at  pleasure;  he  may  be  raised  to  the  Bench,  and  return  to 
the  bar  again — as  was  the  petitioner  himself,  and  where,  from 
1829  to  1835,  in  our  highest  State  judicial  tribunal,  he  presided 
with  great  learning  and  honor.  Vide,  In  the  matter  of  Dor- 
menon,  i  Mar.  129.  Carthew,  478. 

The  second  question  is,  whether  the  petitioner,  by  virtue  of 
his  admission  to  the  bar  of  this  Court,  has  a  property  in  his 
profession  or  office?  The  case  of  The  Admn’rs  of  Byrne  v. 
The  Adm’rs  of  Stewart  arose  on  a  statute  which  inhibited 
persons  holding  certain  offices  under  the  state  from  practicing 
in  the  courts.  The  chancellor,  in  his  opinion,  remarks :  “But 
the  objection  of  most  weight  is,  that  this  act,  as  it  affects  the 
defendant,  will  deprive  him  of  a  right  which  may  fairly  be 
considered  a  species  of  property.  It  cannot  be  denied  that 
a  man’s  trade  or  profession  is  his  property,  and  if  any  law 
should  be  passed  avowedly  for  the  purpose  of  restraining  any 
member  of  the  bar,  who  is  not  a  public  officer,  from  exercising 
his  profession,  I  should  declare  such  law  void.”  In  20  Johns. 
R.  492,  the  court  says,  that  attorneys  and  counsellors  “exer¬ 
cise  a  privilege  or  franchise.”  And  Ormond,  J.,  in  the  case  of 
Dorsey,  supra,  in  speaking  of  the  right  to  practice  law,  asks: 
“Can  it  be  seriously  contended  that  it  is  not  a  valuable  right, 
and  as  deserving  of  protection  as  property  ?” 
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In  the  matter  of  John  Baxter,  decided  at  the  May  Term 
1865,  of  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Tennesee,  Trigg,  J.,  in  an  able  opinion,  construing 
the  Act  of  Congress  of  January  24,  1865,  says:  “For  if  he” 
(the  attorney)  "neglects  or  refuses  to  take  the  prescribed 
oath  he  is  ehectually  deprived  of  his  oihce  and  the  fees  and 
emoluments  theerof,  as  he  could  be  by  a  forfeiture  of  the  same 
upon  a  regular  trial  and  conviction  by  due  process  of  law,  for 
the  otfences  mentioned.  Uhese  fees  and  emoluments,’’  con¬ 
tinues  the  judge,  "are  as  much  the  property  of  the  attorney  as 
any  choses  in  action  can,  in  law,  be  the  property  of  any  other 
citizen;  and,  being  property,  the  law  in  question,  to  the  ex¬ 
tent  mentioned,  punishes  the  attorney  by  a  forfeiture  of 
his  property.”  Opinion  of  the  Honorable  Connally  F. 
'I'rigg.  Famph.  p.  10.  Memphis,  Tenn.,  1865.  This  case  and 
Cohen  v.  IVriyht,  are  the  only  reported  cases  that  I  have  seen, 
in  which  this  question  came  regularly  before  a  court  In 
Cohen  v.  Wright,  the  court,  Crocker,  J.,  delivering  the  opinion 
— in  which  Norton,  j.,  specially  concurred — say:  “The  right 
to  practice  law  is  valuable  to  the  possessor  only.  It  cannot 
descend  or  be  inherited,  bought  or  sold,  conveyed  or  trans¬ 
ferred,  can  be  divested  and  destroyed  by  mere  order  of  the 
court,  is  subject  to  forfeiture  by  mere  loss  of  moral  character 
on  the  part  of  the  possessor,  and  cannot,  therefore,  in  any 
proper  sense  be  deemed  ‘property,’  or  amount  to  a  ‘contract’  in 
the  Constitutional  meaning  of  those  terms.”  But  the  court  in 
approaching  this  conclusion,  say:  “If  the  right  of  the  attor¬ 
ney  to  practice  law  is  property,  within  the  clear  intent  and 
meaning  of  the  constitution,  there  is  much  forqe  in  the  posi¬ 
tion  that  the  statute  by  depriving  him  of  the  right,  without  a 
judicial  investigation,  such  as  is  usual  in  cases  of  that  kind, 
violates  this  provision.  Still  it  is  not  so  clear  as  to  be  beyond  a 
doubt,  for  it  can  hardly  be  said  that  he  is  ‘deprived’  of  any 
thing  when  the  law  leaves  it  open  to  him  to  resume  his  privi¬ 
leges  at  any  time  by  taking  the  oath,  a  failure  to  which  is  his 
own  fault.” — In  another  part  of  this  opinion  this  oath  will  be 
transcribed  and  referred  to. 
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Comparing  the  ruling  of  the  United  States  Circuit  Court, 
on  this  point,  with  that  of  the  supreme  court  of  California, 
it  will  be  seen  that  the  views  of  these  Courts  are  opposed:  at 
least  there  is  some  diversity  of  opinion.  The  former  Court 
shows  that  an  illegal  result  follows,  by  reason  of  the  Act  of 
Congress  depriving  the  attorney  of  his  office. — In  other  words, 
if  the  attorney  will  not,  or  can  not  take  the  oath,  the  statute 
itself  deprives  him  of  the  fees  and  emoluments  becoming  due 
to  him  while  in  possession  of  his  office  under  the  sanction  of 
the  Court.  The  latter  Court — if  my  interpretation  is  not  er¬ 
roneous — holds  that  no  unlawful  consequence  follows,  because 
the  attorney  has  no  property  in  his  office,  in  the  constitutional 
sense  of  that  term.  That  an  attorney,  or  counsellor,  has  a 
property  in  his  fees  and  emoluments  by  the  common,  or  statu¬ 
tory  law,  or  by  contract  express  or  implied  with  his  client, 
and  legal  modes  of  recovering  the  same,  is  well  established. 

I  Bal.  Ab.  Attorney  (F.)  2  Gr.  on  Ev.  sec.  139:  14  Geo.  87. 

The  first  division  of  the  last  clause  of  the  fifth  article  of 
the  Amendment  to  the  Constitution  of  the  United  States  or¬ 
dains  that  no  person  shall  “be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law.”  This  declaration  ex¬ 
hibits  a  summary  of  all  the  antecedent  precautions  contained  in 
this  article,  and  it  places  property  in  the  same  category  with 
the  more  exalted  blessings  of  life  and  liberty.  Where  property 
is  possessed  or  owned  by  a  person  under  existing  laws,  or 
where  he  has  secured  to  him,  by  judicial  authority  (as  in  the 
case  of  an  attorney  or  counsellor)  the  right  or  privilege  to 
acquire  and  own  property  by  his  professional  skill  and  industry 
— supposing  this  right  or  privilege,  or  future  acquisition  and 
ownership  is,  under  this  provision  of  the  Constitution,  prop¬ 
erty,  (and,  therefore,  equally  protected  with  property  over 
which  the  owner  has  prehensible  power),  then  he  cannot  be 
deprived  of  the  property,  nor  the  right,  privilege,  or  franchise 
mentioned  be  extinguished,  by  the  declaration  of  Congress, 
per  se;  and  if  he  has  forfeited  either,  the  facts  must  be  ascer¬ 
tained  by  due  process  of  law,  before  the  judicial  tribunals  of 
the  country,  Murray’s  Lessee  et  al.  v.  Hoboken  Land  and 
Improvement  Company,  18  How.  272. 
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Whether,  when  an  attorney  or  counsellor  is,  by  the  Court 
regularly  licensed  and  admitted  to  practice  law,  this  bestows 
upon  him  a  property  in  his  profession  or  office,  is  a  question 
so  interwoven  with  nice  distinctions,  that  it  is  far  from  being 
easily  resolved ;  but  the  present  inclination  of  my  mind  is  that 
it  is  not  property,  in  the  sense  and  import  of  that  word  or 
term  as  used  in  the  Constitution;  still,  it  is  a  right,  privilege, 
or  species  of  franchise  under  the  immediate  sanction  and  pro¬ 
tection  of  the  Court.  I  do  not,  however,  entertain  the  remotest 
doubt  of  the  power  of  Congress  acting  within  the  limits  of  its 
Constitutional  authority,  to  prescribe  by  law  who  may  be  at¬ 
torneys  or  counsellors  of  the  National  Courts,  their  qualifica¬ 
tions,  mode  of  admission,  suspension  and  disbarment. 

Seldon,  J.,  in  Wynehamer  v.  The  People.  3  Ker.,  433,  gives 
the  following  definition  of  property:  “Property  is  the  right 
of  any  person  to  possess,  use,  enjoy  and  dispose  of  a  thing. 
The  term,  although  frequently  applied  to  the  thing  itself,  in 
strictness  means  only  the  rights  in  relation  to  it,  {BouviePs 
Law  Die.;  i  Bla.  Com.,  138;  Webster’s  Die.)"  And,  indeed, 
after  a  most  careful  examination  of  all  the  authorities  within 
my  reach,  I  have  failed  to  discover  a  definition  of  property 
stripped  of  the  attributes  of  enjoyment  and  alienation.  Grotius 
— Book  2,  ch.  6,  sec.  i,  says:  The  exclusive  right  of  using 
and  transferring  property  follows  as  a  natural  consequence 
from  the  perception  and  admission  of  the  right  itself. 

The  petitioner  having  brought  into  Court  a  charter  of 
free  pardon  and  amnesty  granted  to  him  by  the  President  of 
the  United  States,  and  filed  with  the  Clerk  an  authenti¬ 
cated  copy  of  his  acceptance  of  the  same,  urged  that  this  act 
of  Executive  clemency  relieves  him  from  being  required, 
before  he  can  appear  and  be  heard  as  an  attorney  or  counsellor 
in  this  Court,  to  take  and  subscribe  the  oath  prescribed  by 
the  Act  of  January  23,  1865,  because,  as  he  says,  this  pardon 
and  amnesty  has  restored  him  to  all  the  rights  subject  to  for¬ 
feiture  bv  reason  of  his  having  “voluntarily  participated  in 
the  rebellion.”  The  Constitution  (Art.  ii.  sec.  ii,  cl.  i),  affir¬ 
matively  vests  in  the  President  of  the  United  States,  the  sole 
power  to  grant  reprieves  and  pardons,  except  in  cases  of 
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impeachment.  And  the  very  nature  and  necessity  of  such  an 
authority  in  every  government,  arises  from  the  infirmaties 
incident  to  the  administration  of  human  justice. 

In  ex  parte  Wells,  i8  How.,  307,  Mr.  Justice  Wayne,  in 
delivering  the  opinion  of  the  Supreme  Court  of  the  United 
States,  makes  use  of  the  following  language :  “Without  such 
a  power  of  clemency,  to  be  exercised  by  some  department  or 
functionary  of  a  government,  it  would  be  most  imperfect  and 
deficient  in  its  political  morality,  and  in  the  attributes  of  deity, 
whose  judgments  are  always  tempered  with  mercy.”  Mr. 
Speed,  Attorney-General  of  the  United  States,  in  his  Opinion 
of  May  I,  1865,  elucidates  in  a  masterly  manner,  the  Consti¬ 
tutional  power  of  the  President  to  grant  pardon  and  amnesty. 
And  in  defining  these  terms,  he  says :  “A  pardon  is  a  remis¬ 
sion  of  guilt ;  an  amnesty  is  an  act  of  oblivion  or  forgetfulness. 
They  are  acts  of  sovereign  mercy  and  grace,  flowing  from  the 
appropriate  organ  of  the  Government. — There  can  be  no  par¬ 
don  where  there  is  no  actual  or  imputed  g^ilt. — The  accept¬ 
ance  of  a  pardon  is  the  confession  of  guilt,  or  of  the  existence 
of  a  state  of  facts  from  which  a  judgment  of  guilt  would 
follow.”  In  a  subsequent  part  of  the  Opinion  he  remarks: 
“After  a  pardon  has  been  accepted  it  becomes  a  valid  act,  and 
the  person  receiving  it  is  entitled  to  all  its  benefits.”  After¬ 
wards  he  says:  “Persons  who  have  been  constantly  engaged 
in  rebellion,  should  know  distinctly  what  they  are  to  do, 
when  and  how  they  are  to  do  it,  to  free  themselves  from  pun¬ 
ishment  in  whole  or  in  part,  or  to  re-instate  themselves  as  be¬ 
fore  the  rebellion.”  In  12  Mod.  R.,  119,  it  is  held  that  “Where 
a  crime  is  pardoned  all  the  effects  and  consequences  thereof 
are  also  discharged.” 

I  will  not  venture  to  illustrate  or  expand  these  citations, 
or  to  discuss  this  subject  at  length,  but  will  bring  my  remarks 
to  a  close  in  a  very  few  words.  The  lanfs^age  of  the  Act  is 
general  and  explicit;  and  although  it  applies  to  a  single  order 
of  persons  only,  it  is  gratuitous  to  say  that  it  was  the  inten¬ 
tion  of  Congress  to  limit  the  oath  to  any  particular  individual 
or  class  of  this  order ;  the  plain  words  of  the  Act  are,  that  it 
shall  comprehend  every  attorney  or  counsellor  upon  his  ad- 
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mission  to  the  bar  of  a  National  Court,  or  who  had  been 
admitted  previous  to  the  4th  of  March,  1865.  Yet  the  effect 
of  the  statute  is,  that  he  who  has  not  been  in  rebellion,  can 
take  the  oath;  he  who  was — notwithstanding  he  has  received 
pardon  and  amnesty — can, not.  Therefore,  while  this  Act  is 
of  force,  neither  pardon  nor  amnesty  avail  the  petitioner,  so 
as  to  make  him  a  “new  man.”  4  Bla.  Com.  402. 

Was  this  result — this  impossibility — foreknown  to  Con¬ 
gress  ? 

Is  this  statute  of  the  character  contemplated  by  Sir  William 
Blackstone?  “But  where,”  says  that  author,  “some  collateral 
matter  arises  out  of  the  general  words  and  happens  to  be  un¬ 
reasonable,  there  the  judges  are,  in  decency,  to  conclude  that 
this  consequence  was  not  foreseen  by  the  parliament,  and 
therefore,  they  are  at  liberty  to  expound  the  statute  by  equity, 
and  only  quoad  hoc  disregard  it.”  i  Com.  91.  MTiat  is  said  by 
the  Commentator  relates  to  the  British  constitutfon;  but 
whether  such  reason  alone,  for  setting  aside  a  statute,  or  any 
portion  of  it,  would  obtain  in  this  country  is  very  questionable. 
See  Iredell,  J,,  in  Colder  v.  Bull,  3  Dali.,  386;  Cochran  v.  Van 
Surly,  20  Wend.,  381 ;  The  City  of  Bridgeport  v.  The  Housa- 
tonic  Rail  Road  Company,  15  Conn.  475;  Parker  v.  Common¬ 
wealth,  6  Barr,  507.  But  vide  Ross’  case,  2  Pick.,  165;  re¬ 
marks  of  Parker,  C.  J. 

Chancellor  Kent,  (i  Com.,  448,)  says:  “If  there  be  no 
constitutional  objections  to  a  statute,  it  is  with  us  as  absolute 
and  uncontrollable  as  laws  flowing  from  the  sovereign  power 
under  any  other  form  of  government.”  Here  we  have  a 
written  Constitution,  forming  the  paramount  and  fundamental 
law  of  the  nation,  wherein  is  designated  the  power  and  duties 
of  the  National  Legislature,  as  well  as  the  other  departments 
of  the  government ;  therefore,  it  must  follow  as  a  consequence, 
that  none  of  the  co-ordinate  branches  can  infringe  the  power 
of  any  of  the  others — each  division — legislative,  executive,  and 
judicial,  must  remain  confined  within  its  own  Constitutional 
limits.  It  was  ingeniously  argued  by  one  of  the  learned  coun¬ 
sel.  ex-Gov.  Joseph  E.  Brown,  that  this  Act  imposes  a  penalty 
which  cannot  be  remitted,  and  inflicts  a  punishment  beyond  the 
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reach  of  Executive  clemency.  Whether  this  statute  really 
passes  the  Constitutional  boundary,  and  is  subversive  of  the 
pardoning  power  of  the  President,  is  a  question  of  so  nice  and 
delicate  a  nature,  that  the  solution  of  it  would  demand  the 
most  profound  consideration ;  but,  as  the  case  before  the  Court 
does  not  absolutely  require  this  question  to  be  resolved,  it  will 
not  be  attempted.  See  Story  on  the  Constitution,  sec.  1498. 

On  the  part  of  the  petitioner  it  was  contended  that  the  Act 
of  January  24,  1865 — (in  which  the  oath  of  office  of  July  2, 
1862,  may  be,  by  relation,  considered  as  embodied) — is  in  the 
nature  of  a  bill  of  attainder. 

Bills  of  attainder  are  statutes  enacted  by  the  supreme  legis¬ 
lative  power,  pro  re  nata,  inflicting  capital  penalties,  ex  post 
facto,  without  conviction  in  the  regular  course  of  administra¬ 
tion  through  courts  of  justice. 

But  it  has  been  said,  that  the  person  or  persons,  to  be 
affected  must  be  named  in  the  bill,  otherwise  it  is  not  a  statute 
of  this  character.  Dr.  Wooddeson  in  his  Vinerian  Lectures, 
13  Law,  Lib.  510,  lends  a  general  substantiation  to  this  posi¬ 
tion.  He  says:  “It  has  been  usual  in  times  of  domestic  re¬ 
bellion  to  pass  acts  of  parliament  inflicting  the  penalties  of 
attainder  on  those  by  name,  who  had  levied  war  against  the 
king,  and  had  fled  from  justice,  provided  they  should  not  sur¬ 
render  by  a  day  prefixed.”  Acts  of  attainder  were  generally 
framed  in  accordance  with  the  foregoing  extract,  but  not  al¬ 
ways  so;  for  there  are  in  the  statute  books,  both  of  England 
and  of  Ireland,  many  statutes  of  attainder  wherein  whole 
classes  of  people,  in  bulk,  were  attainted,  adjudged  and  con¬ 
victed  of  high  treason,  without  being  named  or  otherwise  le¬ 
gally  designated ;  and — though  it  may  be  wholly  useless  to  refer 
to  the  fact — without  being  called,  arraigned,  or  tried.  But  a 
distant  allusion  alone  to  these  bills  of  attainder,  and  which  in 
several  material  respects,  differ  from  those  mentioned  by 
Wooddeson,  and  other  writers,  is  not  sufficient  to  an  under¬ 
standing  of  the  grave  question  under  immediate  examination ; 
therefore,  so  much  of  such  of  them  as  may  direct  to  a  legiti¬ 
mate,  legal  conclusion,  may  not  inaptly,  I  think,  be  transcribed. 
At  a  parliament  held  at  Westminster,  the  statute  of  26  Hen., 
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viii.,  c  25,  3  Stats,  of  the  Realm,  529,  was  passed,  entitled  “An 
Act  concerning  the  Attainder  of  Thomas  Fittzgaralde,  Erie  of 
Gildare.”  It  attaints  and  convicts  the  Earl  of  high  treason,  and 
deprives  him  of  his  estate,  title,  etc.  Sec.  II  declares,  “That 
all  such  persons  which  be  or  heretofore  have  been  comforters, 
partakers,  abetters,  confederates,  and  adherents  unto  the  said 
Erie  in  his  said  false  and  traitorous  acts  and  purposes,  shall, 
in  likewise  stand  and  be  attainted,  adjudged  and  convicted  of 
high  treason.”  By  sec.  Ill,  it  is  provided,  “That  the  same  at- 
a.ttainder,  judgment,  and  conviction  against  the  said  comfort¬ 
ers,  partakers,  abettors,  confederates  and  adherents,  shall  be 
as  strong  and  effectual  in  law  against  them,  and  every  of  them, 
as  though  they,  and  every  of  them,  had  be  (sic)  specially,  sin¬ 
gularly  and  particularly  named  by  their  proper  names  and  sur¬ 
names  in  this  said  act.”  Sec.  IV  enacts,  that  as  well  the  said 
Earl,  as  other  his  said  comforters,  abettors,  etc.,  “shall  have 
and  suffer  execution  of  death  for  the  same  accordingly.”  Sec. 
VII.,  provides,  that  the  attainder  is  not  to  be  “hurtful  or 
prejudicial,”  if  they  submit  by  a  pre-signified  day  to  the  king 
or  his  lieutenant. 

Some  two  years  subsequent  to  the  making  of  the  preceding 
law,  the  28  Hen.,  viii,  c  18,  Id.  694,  was  passed.  This  statute 
is  entitled,  “An  Act  concerning  the  Attainder  of  Thomas 
Fittzgaralde,  and  of  his  V  Uncles.”  Reciting  the  26  Hen.,  viii, 
c  25,  the  act  declares  that,  “The  said  Thomas,  late  Erie 
of  Gyldare,  by  whatsoever  name  or  names  he  be  called; 
James  Fittzgaralde,  Knight;  John  Fittzgaralde;  Richard 
[Fittzgaralde] ;  Olyver  Fittzgaralde;  and  Walter  Fittzgaralde, 
be  attained,  adjudged  and  convicted  of  high  treason  ;’*♦♦♦♦ 
and  that  the  said  late  Thomas  shall  lose  his  title,' dignity  and 
estate  of  Earl  of  Gyldare.  Section  II,  as  in  the  preceding 
act,  attaints  “all  such  persons  which  be  or  heretofore  have 
been  comforters,  abettors,  partakers,  confederates  or  adhe¬ 
rents  unto  the  said  Thomas  Fittzgaralde,  late  Erie,”  or  unto  his 
said  uncles,  and  every  of  them.  Section  III.  “And  be  it  fur¬ 
ther  enacted,  by  the  authority  aforesaid,  that  the  same  attain¬ 
der,  judgment,  and  conviction  against  the  said  comforters, 
abettors,  partakers,  confederates  and  adherents,  shall  be  so 
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Strong  and  effectual  in  law  against  them,  and  every  of  them,  as 
though  they  and  every  of  them,  had  been  specially,  singularly 
and  particularly  named  by  their  proper  names  and  surnames  in 
[the]  said  act.”  Section  IV.  “And  be  it  further  enacted  by 
the  authority  aforesaid,  that  as  well  the  said  Thomas,  late 
Erie,  James  Fittzgaralde,  Knight;  John  Fittzgaralde ;  Richard 
Fittzgaralde ;  Olyver  Fittzgaralde;  and  Walter  Fittzgaralde, 
now  being  in  the  Tower  of  London,  for  their  said  treason,  and 
every  of  them,  as  the  said  comforters,  abettors,  partakers, 
confederates  and  adherents,  and  every  of  them,  shall  have 
and  suffer  execution  of  death  for  the  same  accordingly,” 
*  *  *  *  and  shall  forfeit  their  estates,  etc.  “And  that  they, 
and  every  of  them,  for  their  said  false  and  traitorous  offenses, 
shall  loose  the  benefit,  liberation,  and  privilege  of  all  sanctu¬ 
aries.”  Shortly  after  the  passing  of  this  attainder,  the  young 
Kildare  and  his  five  rebel  uncles  were  hanged  at  Tyburn. 
Herbert's  Life  and  Reign  of  Henry  the  Eighth..  P.  491. 
Ed.  of  1682. 

In  Bishop  Burnet’s  History  of  the  Reformation,  i — Part 
2 — 243,  ed.  of  1825,  is  printed  at  length.  Parliamentary  Roll, 
Act  60,  anno  regni  tricesimo  secundo,  Henry  8,  and  his  statute 
enacts,  inter  alia,  that  Thomas,  late  Earl  of  Essex,  “shall  be 
and  stand  by  authority  of  this  present  parliament,  attainted 
and  convicted  of  heresy  and  high  treason,  and  shall  be  ad¬ 
judged  an  abominable  and  detestable  traitor,  and  shall  have 
and  suffer  the  pains  of  death.” 

The  24th  Eliz.,  ch.,  i  Irish  Stats,  at  Large,  391,  attainted 
and  convicted  James  Eustace,  late  Viscount  Baltinglas,  and 
his  brothers.  Edmund.  Thomas,  Walter,  and  Richard,  of  high 
treason  ;  and  by  sec.  II.,  prescribed  as  follows :  “That  as  well 
the  said  James,  and  all  others  the  said  offenders  and  persons 
before  named,  as  such  others  who  bv  actual  rebellion,  and 
other  traitorous  practices  have  committed  like  abominable  and 
detestable  treason  and  rebellion,  and  have  died  and  been  slain 
in  their  said  actual  rebf'llion  and  treasons,  or  otherwise  been, 
bv  martial  law.  executed  for  the  same,  and  everv  of  them,  for 
said  abominable  and  detestable  treasons,  by  them  and  every 
of  them,  most  abominably  and  traitorously  committed,  perpe- 
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trated  and  done  against  your  highness,”  etc.,  “shall  be,  by 
authority  of  this  present  parliament,  convicted  and  attainted 
of  high  treason.  And  that  as  many  of  the  said  offenders  and 
persons  before  named,  as  be  yet  in  life,  shall  and  may,  at  your 
highness’  will  and  pleasure  suffer  the  pains  of  death  as  in 
cases  of  high  treason,”  etc.  Here  the  living  and  the  dead 
alike  were  attainted  and  convicted.  Many  other  acts  might 
be  cited,  in  which  the  dead  were  attainted.  Let  one  (and 
it  is  the  last  of  the  kind,  I  believe,)  suffice:  ^2  Car.,  ii  l, 
30,  attainted  the  remains  of  the  great  Lord  Protector  Crom¬ 
well,  and  others,  who  had  sat  in  judgment  on  Charles  the  First. 

The  foregoing  citations  are  amply  sufficient  to  show  (among 
other  matters  pertinent  to  this  subject)  that  to  constitute  a 
statute  of  attainder,  it  was  not  necessary  to  name  the  persons 
accused,  nor  to  call  upon  them  to  appear  and  defend  before 
judgment. 

Other  occasional  acts  of  parliament  of  a  kindred  nature  to 
bills  of  attainder — ^but  which  inflict  a  punishment  milder  than 
death — known  as  bills  of  pains  and  penalties,  will  be  noticed 
Treason  itself  has,  in  some  instances,  been  punished  by  these 
statutes,  as  in  the  case  of  Lord  Monson,  Sir  Arthur  Haselrig, 
and  others,  who  had  been  members  of  the  High  Court  of  Jus¬ 
tice.  12  Car.,  ii  c.  ii,  secs.  38  and  39.  The  19  Car.,  ii.,  c.  10, 
adjudged  the  Earl  of  Qarendon  a  banished  man  for  life,  if  he 
did  not  return  to  England  within  a  certain  period,  and  sur¬ 
render  himself  for  trial.  The  9  Geo.,  i,  c.  18,  5  Stats,  at 
Large,  477,  ordered  Bishop  Atterbury  to  depart  the  realm  on. 
or  before,  a  fixed  day;  sentenced  him  to  perpetual  exile,  and 
made  it  felony  in  him  to  return;  and  deprived  him  of  all  his 
offices,  dignities,  etc.  This  bill  was  passed,  on  what  was,  at  the 
time,  a  bare  supposition,  that  he  was  conspiring  to  bring  in 
the  Pretender. 

Of  the  nature  of  bills  of  pains  and  penalties,  and  also 
closely  allied  to  more  than  one  of  the  acts  of  attainder  quoted, 
are  those  statutes  which  despoiled  certain  portions  of  the  peo¬ 
ple,  and  in  one  memorable  instance  a  whole  community,  in 
gross,  of  their  civil  rights,  without  denominating  bv  name  or 
other  legal,  special  manner,  the  persons  to  be  affected,  or  sum- 
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moning  them  to  appear  and  defend.  The  22  Geo.,  iii.,  c.  31, 
disfranchised  all  the  electors  of  Crickdale  below  a  certain 
yearly  rental.  By  the  i  and  2  Geo.,  iv.,  c.  47.  8  Stats.  (U.  K.) 
at  Large,  358,  the  entire  body  of  voters  of  Grampound  were 
deprived  of  their  electoral  privileges. 

In  England  a  distinction  is  taken  between  bills  of  attainder 
and  bills  of  pains  and  penalties ;  but  when  carefully  noted  and 
compared  they  will  be  found  akin,  and  in  close  fellowship; 
and  the  following  extract  will  prove  the  nearness  of  their 
identity.  While  the  bill  to  inflict  pains  and  penalties  upon 
John  Plunkett,  was  pending  before  the  House  of  Lords,  it  was 
ordered  by  that  House,  that  the  opinion  of  the  judges  be  asked, 
“whether  if  John  Plunkett  shall,  after  the  passing  of  this  bill, 
be  indicted  for  the  treasons  of  which  he  stands  charged  in  this 
bill,  he  can  plead  this  act  in  bar  of  such  indictment?”  And  the 
judges,  through  the  Chief  Justice,  answered:  “That,  if  the 
said  bill  should  pass  into  a  law,  he  may  plead  the  same  in  bar 
of  such  indictment.”  16  State  Trials,  365.  Therefore,  it  would 
seem  to  follow,  that,  if  the  Act  of  Congress  of  January  24, 
1865,  or  any  part  of  it,  be  in  the  nature  of  a  bill  of  attainder, 
and  as  such  would  affect  the  petitioner,  it  cannot  be  deemed 
any  the  less  so  because  he  is  not  named  in  it.  And  like  reason 
would  hold  good,  if  it  be  technically,  or  in  the  nature  of  a  bill 
of  pains  and  penalties.  Duer  on  the  Constitutional  Jurispru¬ 
dence  of  the  United  States,  Lect.  xi.  Mr.  Justice  Story  says ; 
“But  in  the  sense  of  the  Constitution,  it  seems,  that  bills  of 
attainder  include  bills  of  pains  and  penalties ;  for  the  Supreme 
Court  have  said  ‘A  bill  of  attainder  may  affect  the  life  of  an 
individual,  or  confiscate  his  property,  or  may  do  both.’  ”  Story 
on  the  Constitution,  sec.  1338,  citing,  Fletche*  v.  Peck.  6 
Cranch.,  138,  and  Kent.  Lect.  xix. 

Whether  the  Act  of  Januay  24.  1865,  is  in  the  nature  of  a 
bill  of  attainder  was  a  point  in  judgment  In  the  case  of  John 
GUI  Shorter,  and  other  attorneys,  for  leave  to  practice  in  the 
Circuit  and  District  Courts  of  the  United  States,  for  the  Dis¬ 
trict  oi  Alabama,  without  first  complying  with  the  requirements 
of  said  statute.  And  Busteep,  J.,  in  an  opinion  marked  by 
precision  and  force,  says:  “Does  it  not  in  fact  disfranchise 
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the  class  of  men  known  as  lawyers,  under  the  pain  of  not 
taking  the  oath  it  prescribes  ?  Is  not  this  the  logical  and  neces¬ 
sary  consequence  of  their  refusal?  Does  it  not  disfranchise 
them  when  it  requires  them  to  take  the  prescribed  oath,  before 
they  can  exercise  their  vocation?  Is  it  not  an  assumption  by 
the  legislature  of  judicial  magfistracy?  Is  it  not  ‘pronouncing 
upon  the  guilt  of  the  party  without  any  of  the  common  forms 
and  guards  of  trial  ?’  ”  Decision  of  the  Honorable  Richard 
Busteed.  Mobile  Register  and  Advertiser,  Dec.  17,  1865. 

Bestowing  upon  this  particular  question  the  utmost  care 
and  solicitude — and  with  unfeigned  regret  of  my  inability  to 
discuss  it  in  a  manner  answerable  to  its  gravity — I  cannot 
regard  the  retrospective  part  of  this  oath  otherwise  than  as  a 
bill  of  pains  and  penalties — possessing  the  charactertistic  at¬ 
tributes  of  a  bill  of  attainder,  except  the  death  penalty.  In 
the  arbitrary,  technical  sense  it  may  not  be  so  called;  but 
when  it  is  so  plainly  observable  that  by  its  own  inherent  force 
it  effectuates  the  destruction  of  the  rights  of  a  large  order  of 
persons,  and  is  substantially  and  in  effect  a  bill  of  pains  and 
penalties,  I  know  no  other  term  in  our  language  adequate  to 
express  it.  By  operation  of  the  legislative  will  alone,  Mr. 
Law  is  already  adjudged — adjudged  without  due  process  of 
law ;  and,  although  forthcoming,  not  called  to  trial,  according 
to  the  general  laws  of  the  land;  the  statute  affecting  his  per¬ 
son  as  directly  and  accurately,  as  though  he  wcit  namci  in  its 
body — disenabling  him  from  appearing  or  being  heard,  as  an 
attorney  or  counsellor,  at  the  bar  of  this  Court,  and  thereby 
depriving  him  of  the  right  to  acquire  and  own  property,  by 
his  professional  skill  and  labor.  But  if  the  conclusion  at 
which  I  have  arrived  is  erroneous,  and  the  retroactive  clauses 
of  the  oath  do  not  contravene  any  portion  of  the  Consfiti.tlon 
of  the  United  States,  still  he  is  encompassed  by  an  impassible 
barrier  during  the  remainder  of  his  days,  or  until  these  sup¬ 
posed  obnoxious  clauses  of  the  oath  are  modified- or  repealed 
by  Cong^ress. 

The  following  additional  objections  were  presented :  First, 
that  the  Act  of  Congress  of  January  24th,  1866,  is  a  penal  law. 
This  may  be  disposed  of  at  once.  After  a  careful  analysis 
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of  this  Statute,  and  perceiving,  as  I  apprehended,  the  manner 
in  which  it  necessarily  affects  the  party  now  before  this  Court, 
it  seems  clear,  on  principle  and  on  authority,  that  the  several 
retrospective  divisions  of  the  oath  are  highly  penal.  The  fol¬ 
lowing  cases  are  referred  to,  in  suppost  of  this  expression: 
Leigh’s  case;  Dorsey’s  case;  In  the  matter  of  Shorter  et  al.; 
and  In  the  matter  of  Baxter.  Agreeing  with  these  authorities, 
this  question  may  be  considered  settled,  so  far  as  this  Court 
is  concerned,  until  such  time  as  the  Supreme  Court  of  the 
United  States  shall  have  decided  it  otherwise. 

The  second  objection  taken  was,  that  the  Act  is  in  violation 
of  so  much  of  the  ninth  section  of  the  first  article  of  the  Con¬ 
stitution  as  declares  that  no  “ex  post  facto  law  shall  be  passed ;” 
and  also  that  it  contravenes  that  clause  of  the  fifth  section  of 
the  first  article  of  the  amendments  to  the  Constitution,  which 
prohibits  any  person  from  being  compelled,  in  any  criminal 
case,  to  be  a  witness  against  himself,  or  being  deprived  of  life, 
liberty  or  property  without  due  process  of  law. 

In  the  case  of  Leigh,  supra.  Mr.  Leigh  applied  to  the 
Supreme  Court  of  Appeals  of  Virginia  for  admission  to  its  bar. 
But  he  was  met  by  a  statute  of  that  State,  requiring  “every 
person  who  shall  be  appointed  to  any  office  or  place,  civil  or 
military,  under  the  commonwealth,  shall,  in  addition  to  the 
oath  now  prescribed,  take  the  following  oath,”  to  wit :  “That 
he  hath  not  been  engaged  in  a  duel  by  sending  or  accepting  a 
challenge  to  fight  a  duel,  or  by  fighting  a  duel,  or  in  any  other 
manner  in  violation  of  the  act,  ‘entitled  an  act  to  suppress 
duelling,’  since  the  passage  thereof ;”  and  further,  that  he  will 
not  be  concerned  directly  or  indirectly  in  such  duel,  during  his 
continuance  in  office.  Id.  485.  The  point  for  judgment  in 
this  case  was,  whether  practitioners  of  the  law  were  public 
officers?  Tucker,  J.,  was  of  opinion  that  they  were.  But 
Roane,  J.,  and  Fleming,  C  .J.,  decided  otherwise;  and  Mr. 
Leigh  was  admitted  without  taking  the  additional  oath.  The 
majority  of  the  court,  in  their  opinions,  animadverted  upon 
the  statute  in  very  expressive  terms.  Roane,  J.,  said:  “It  is 
unusually  penal,  if  not  tyrannical,  in  compelling  a  party  to 
stipulate  upon  oath,  by  the  3d  section,  not  only  in  relation  to 
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his  past  conduct,  and  present  resolution,  but  also  for  the  fu¬ 
ture  state  ot  his  mind.”  And  the  chief  Justice — after  remark¬ 
ing  that  it  was  an  “oath  unknown  to  the  laws  of  the  State,  or 
of  the  United  States” — adds:  “I  cannot  but  consider  it  a 
penal  statute,  and  as  such  must  give  it  a  strict  interpretation. 

In  the  matter  of  John  Dorsey,  supra.  On  the  seventh  of 
January,  1826,  the  legislature  of  Alabama  passed  an  act,  com¬ 
manding  all  public  olticers,  and  attorneys  and  counsellors  at 
law,  betore  entering  upon  the  duties  of  their  offices  or  stations, 
to  take  the  following  oath,  to  wit :  “I  do  solemnly  swear  that 
1  have  neither  directly  nor  indirectly,  given,  accepted,  or  know¬ 
ingly  carried  a  challenge  in  writing  or  otherwise,  to  any  person 
or  persons  (being  a  citizen  of  this  state)  to  fight  in  smgle  com¬ 
bat,  or  otherwise,  with  any  deadly  weapon,  either  in,  or  out  of 
the  state,  or  aided  or  abetted  in  the  same,  since  the  first  day 
of  January,  1826;”  and  that  he  will  not  hereafter  give,  accept, 
or  knowingly  carry  a  challenge,  etc.  “And  any  attorney  or 
counsellor  at  law,  failing  or  refusing  to  take  the  said  oath, 
shall  not  be  permitted  to  practice,  as  such,  in  any  court  of 
this  state.” 

The  validity  of  this  Act  came  regularly  before  the  court, 
and  a  majority  of  the  court  decided,  the  retroactive  portion 
of  the  oath,  to  be  unconstitutional  and  void.  Collier,  C.  J., 
dissented.  Goldthwaite,  J.,  in  delivering  the  opinion  says: 
“I  have  given  the  subject  the  consideration  demanded  by  its 
importance  as  a  constitutional  question,  and  am  convinced 
that  one  part  of  the  oath  imposed  by  the  general  assembly, 
usually  called  the  duelling  act,  is  inhibited  by  the  constitution 
As  the  oath  is  not  divisable,  and  is,  in  part,  unwarranted  b> 
the  fundamental  law,  in  my  opinion,  we  ought  not  t'»  require 
it  to  be  administered.”  Ormond,  J.,  says :  “This  is  a  highly 
penal  law,  it  excludes,  unless  its  terms  are  complied  with,  all 
persons  from  practicing  as  attorneys  and  counsellors  at  law 
in  the  courts  of  this  state.”  On  p.  380,  he  says :  “The  tenth 
section  of  the  bills  of  rights,  among  other  things,  providi-s 
that  no  one  ‘shall  be  compelled  to  give  evidence  against  him¬ 
self,  nor  shall  he  be  deprived  of  his  life,  liberty,  or  property, 
but  by  due  course  of  law.’  After  a  patient  and  mature  exami- 
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nation  of  the  matter,  I  am  of  opinion  that  the  requisitions  ot 
the  expurgatory  oath,  exacted  by  this  law,  offends  against  thi^ 
portion  of  the  bills  of  rights.” 

The  case  of  Cohen  vs.  Wright,  supra,  arose  on  an  Act, 
passed  April  25,  1863,  by  the  legislature  of  California,  entitled 
“An  Act  to  exclude  Traitors  and  Alien  Enemies  from  the 
Courts  of  Justice  in  Civil  Cases.”  The  3d  section  of  the  Act 
reads:  “No  attorney  at  law  shall  be  permitted  to  practice  m 
any  court  in  this  state  until  he  shall  have  taken,  and  filed  in  the 
office  of  the  county  clerk  of  the  county  in  which  the  attorney 
shall  reside,  the  oath  prescribed  in  this  act;  and  for  every 
violation  of  the  provisions  of  this  section,  the  attorney  so 
offending  shall  be  considered  guilty  of  a  misdemeanor,  and 
on  conviction  shall  be  fined  in  the  sum  of  one  thousand 
dollars.”  The  following  is  the  form  of  oath  to  be  taken  by 
plaintiffs,  defendants  and  attorneys,  to  wit:  “I  [here  insert 
the  name  of  the  plaintiff]  do  solemnly  swear  that  I  will  support 
the  Constitution  of  the  United  States,  and  the  constitution  of 
the  state  of  California;  that  I  will  bear  true  faith  and  alle¬ 
giance  to  the  Government  of  the  United  States,  any  ordi¬ 
nance,  resolution,  or  law  of  any  state,  or  territory,  or  of  any 
convention  or  legislature  thereof,  to  the  contrary  notwithstand¬ 
ing;  that  I  have  not,  since  the  [here  insert  the  date  of  the 
passage  of  this  act]  knowingly  aided,  encouraged,  counte¬ 
nanced,  or  assisted,  nor  will  I  hereafter,  in  any  manner,  aid, 
encourage,  countenance  or  assist  the  so-called  Confederate 
States,  or  any  of  them,  in  their  rebellion  against  the  lawful 
Government  of  the  United  States ;  and  this  I  do  without  any 
qualification  or  mental  reservation  whatsoever.”  The  first 
and  second  clauses  of  the  oath  state,  in  plain  terms,  that  the 
affiant  will  support  the  Constitution  of  the  United  States,  and 
the  constitution  of  the  state  of  California.  “The  next  clause,” 
says  Mr.  Justice  Crocker,  in  delivering  the  opinion  of  the 
court,  “that  the  party  has  not,  since  the  passage  of  the  act, 
and  will  not  aid,  encourage,  countenance  or  assist  those  now 
in  rebellion  against  the  United  States,  is  a  solemn  declaration 
or  pledge ;  a  declaration  that  the  party  has  not  committed  since 
the  passage  of  the  law,  and  a  pledge  that  he  will  not  commit 
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any  treasonable  act  against  the  National  Government.  So  far 
as  it  is  a  pledge  of  future  good  conduct,  it  is  but  expressing 
in  another  form,  that  he  will  support  the  Constitution,  and 
bear  true  allegiance  to  the  United  States,  and  to  that  extent 
clearly  is  not  opposed  to  this  section”  [Art  ii,  sec  iii]  ‘‘of  our 
state  constitution.  So  far  as  it  is  a  declaration  of  past  con¬ 
duct,  it  seems  to  go  beyond  the  strict  letter  of  the  constitutional 
oath,  and  we  have  therefore,  had  a  doubt  of  its  validity.  It 
does,  however,  but  carry  out  the  object,  design,  and  spirit  of 
the  constitutional  oath;  and  as  it  is  not  an  unreasonable  re¬ 
quirement,  being  confined  to  acts  since  the  passage  of  the 
law,  and  does  not  clearly  violate  the  constitution,  we  are  un¬ 
willing  to  declare  it  void  on  a  mere  doubt.  ‘‘The  act,"  say  the 
court,  toward  the  close  of  this  branch  of  the  case,  ‘‘is  not 
retrospective,  as  it  merely  requires  the  party  to  swear  that  he 
has  not  committed  any  treasonable  act  since  its  passage.  It 
does  not  relate  to  any  act  done  before  that  time.” 

In  the  matter  of  Baxter,  supra,  Trigg,  J.,  says:  ‘‘Now 
assuming  that  Mr.  Baxter  has  been  guilty  of  some  one  or 
more  of  the  acts  enumerated  in  the  prescribed  oath,  or  rather 
in  the  law  we  are  considering  (for  the  oath,  as  before  stated, 
must  be  considered  as  incorporated  in  the  body  of  the  act)  the 
question  then  arises: — Does  this  law  of  Congress,  render  the 
act  committed  punishable  in  a  manner  in  which  it  was  not 
punishable  when  it  was  committed?  Does  it  affect  him,  by 
way  of  punishment  of  the  act,  either  in  his  person  or  his  estate 
differently  from  what  it  would  have  done  before  the  passage 
of  the  law,  and  at  the  time  the  act  was  committed?  If  it 
does,  then  under  the  authorities  before  cited,  it  is  an  ex  post 
facto  law,  and,  being  repugnant  to  the  Constitution,  is  void.” 
And  in  the  next  paragraph  the  judge  says:  ‘‘But  this  law 
extends  the  punishment  of  the  attorney,  by  virtually  depriving 
him  of  his  office  in  the  Courts,  and  thereby  forfeiting  what¬ 
ever  of  the  emoluments  of  his  profession  he  may  be  entitled 
to  upon  contracts  with  his  clients  for  services  to  be  rendered, 
or  which  have  been  in  part  performed,  and  not  yet  completed. 
*  ♦  *  *  And  the  effect  of  the  law  being  thus  penal  in 

its  consequences,  and  punishing  the  attorney  for  the  acts 
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mentioned  in  the  oath,  in  a  manner  in  which  they  were  not 
punishable,  when  committed,  then,  tested  by  the  principles 
laid  down  in  the  cases  of  Calder  v.  Bull  and  Fletcher  v.  Peck, 

1  am  constrained  to  declare  that  the  act  in  question  is  opposed 
to  the  Constitution  of  the  United  States,  is  ex  post  facto  in 
its  operations,  and  therefore  not  a  valid  law.”  Pamph.  lo. 

Busteed,  J.,  in  Shorter  et  al.,  supra,  declared  the  act  to 
be  “highly  penal  in  its  general  scope  and  effect.”  The  judge 
also  determined  it  to  be  ex  post  facto;  and  gave  the  following 
cogent  illustration  in  support  of  his  decision,  on  this  point: 
“One  of  the  clauses  in  the  Act  of  Congress  of  the  2nd  of  July, 
1862,  and  which  is  embraced  in  the  oath  required  by  the  act 
of  January  24,  1865,  is  as  follows:  “That  I  have  neither 
sought,  nor  accepted,  nor  attempted  to  exercise  the  functions 
of  any  office  whatever,  under  any  authority,  or  pretended 
authority,  in  hostility  to  the  United  States.’  This  abjuration 
is  not  confined  to  any  period.  It  covers  the  lifetime  of  the 
affirmant.  Before  the  24th  of  January,  1865,  a  British  sub¬ 
ject  could  be  admitted  to  all  the  rights  of  citizenship  in  the 
United  States,  by  taking  the  oaths  of  naturalization.  Without 
being  naturalized,  he  might  be  admitted  to  the  bar  of  this 
Court  upon  complying  with  the  rules  of  the  Court.  But  if,- 
during  the  period  of  war  between  the  United  States  and 
Great  Britain,  half  a  century  ago,  he  had  held  office  in  the 
kingdom  of  which  he  was  a  native,  and  was  then  a  subject,  he 
could  not  comply  with  the  requisitions  of  this  statute,  and 
could  no  longer  exercise  his  privilege  as  a  member  of  the 
bar  of  this  Court.  The  right  acquired  by  his  naturalization, 
and  by  the  rules  and  orders  of  the  Court,  would  be  annulled 
by  a  law  ex  post  facto,  and  for  an  act  innocent,  or  even  praise¬ 
worthy,  when  it  was  done.” 

It  was  likewise  the  opinion  of  the  Court,  that  the  statute 
compelled  the  party  to  be  a  witness  against  himself.  “It  is 
unworthy  of  the  great  question,”  observed  the  judge,  “to  say 
that  a  man  is  not  obliged  to  put  himself  in  the  supposed 
dilemnna;  that  all  that  he  has  to  do  is  not  to  attempt  the 
practice  of  his  profession  in  the  National  Courts,  and  he  will 
not  run  the  risk  of  testifying  to  his  own  guilt.  This  is  the 
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merest  and  the  shallowest  sophistry.  If  he  keep  silence,  he  is 
thereby  deprived  of  a  constitutional  right;  if  he  speak,  he 
becomes  a  ‘witness  against  himself.’  Judgment  of  condemna¬ 
tion  instantly  follows  the  coerced  acknowledgement  of  guilt, 
and  an  act  of  the  legislature  is  thus  made  to  take  the  place  and 
exercise  the  functions  of  the  judicial  office.  Now,  if  Congress 
may  bring  about  such  a  result  to  a  man,  is  it  not  doing,  by 
indirection,  what  it  is  expressly  prohibited  from  doing 
directly  ?” 

Concurring  in  the  decision  of  the  United  States  Circuit 
Court,  in  the  case  of  Baxter,  and  that  of  the  United  States 
District  Court,  in  Shorter  et  al.,  it  might  seem  unnecessary  to 
offer  further  or  other  argument  on  subjects  which  have, 
already,  been  so  satisfactorily  treated;  but  as  the  same  ques¬ 
tions  which  arose  before  those  Courts,  were  also  discussed 
here,  it  is  due  to  counsel  that  the  views  of  this  Court  be 
signified: — little,  however,  can  be  added. 

In  Fletcher  v.  Peck,  6  Cranch,  138,  it  was  said  by  the 
Supreme  Court  of  the  United  States  that  an  ex  post  facto 
law  is  one  which  renders  an  act  punishable  in  a  manner  in 
which  it  was  not  punishable  when  it  was  committed.  “This 
definition,”  says  Kent,  “is  distinguished  for  its  comprehensive 
brevity  and  precision,  and  it  extends  to  laws  passed  after 
the  act,  and  affecting  a  person  by  way  of  punishment  of  that 
act,  either  in  his  person  or  estate.”  i  Kent,  409.  And  the 
supreme  judicial  court  of  Massachusetts,  in  Ross'  case,  say: 
“Adding  a  new  punishment,  or  increasing  the  old  one  for  the 
same  offence,  would  be  ex  post  facto”  2  Pick.,  165.  “Ex  post 
facto  laws  relate  to  penal  and  criminal  proceedings.”  i  Kent, 
409.  Carefully  observing  the  foregoing  definitions,  it  may  be 
said,  that  an  ex  post  facto  law  is  a  retroactive  penal  or 
criminal  law,  and  no  other. 

The  design  and  object  of  a  law  is  to  regulate  conduct,  to 
prescribe  and  fix  a  rule  or  guide  for  it;  and  therefore,  a  law 
attempting  to  regulate  past  conduct  undoes  itself,  and  involves 
an  inconsistency  and  contradiction.  By  the  attaching  of  a  new 
or  cumulative  consequence  to  a  past  transaction,  does  not 
regulate  it,  for  a  by  gone  act  is  beyond  the  reach  of  regulation. 
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Sir  William  Blackstone  says,  that  all  laws  should  be  made 
“to  commence  in  futuro,  and  be  notitied  before  their  commence¬ 
ment  which  is  implied  in  the  term  ‘prescribed.’  ” 

Ihere  are  several  clauses  or  divisions  in  the  retrospective 
portion  of  the  oath;  the  first  is  as  follows:  “1  do  solemnly 
swear  (or  affirm)  that  I  have  never  voluntarily  borne  arms 
against  the  United  States  since  I  have  been  a  citizen  hereof.” 
If  a  citizen  of  the  United  States,  or  an  alien,  while  he,  or  his 
family  and  effects,  are  under  the  protection  of  the  government, 
has  voluntarily  borne  arms  against  the  nation — the  United 
States — it  is  a  levying  of  war  against  them;  and  this  is 
treason,  the  heaviest  and  most  atrocious  offence  known  to  the 
law;  it  is  the  sum  of  all  crimes,  for  it  is  committed  againsf 
the  duty  of  allegiance. 

By  observing  the  first  clause  it  cannot  but  be  noticed  that, 
although  it  is  couched  in  negative  language,  it  nevertheless 
implies  affirmatively  that  the  party  taking  the  oath  may  have 
borne  arms  against  the  United  States  within  the  period  of 
which  he  has  been  a  citizen.  He  does  not  swear  positively 
that  he  has  not  borne  arms  against  the  United  States  since  he 
has  been  a  citizen  thereof,  but  on  the  contrary,  his  oath  is  preg¬ 
nant  with  the  admission  that  he  has ;  and  so  by  implication  he 
inculpates  himself,  and  at  the  same  moment  exculpates  him¬ 
self,  by  testifying  that  he  did  not  commit  it  voluntarily;  and 
thus,  the  facts  and  the  law  being  interwoven,  he  swears  to 
matter  of  law,  or  rather  to  a  conclusion  of  law. 

It  is  a  well  settled  rule,  and  knows  no  exception,  that  an 
act  done  from  compulsion  or  necessity  is  not  a  crime ;  but  the 
degree  of  necessity  that  will  excuse  is  often,  however,  a  nice 
matter  to  decide.  Respublica  v.  McCarthy,  2  Dali.,  85,  United 
States  V.  Vigol,  Id.  346.  i  Russ,  on  Crimes,  664,  665 ;  i  Bishop 
on  Criminal  Law,  secs.  441  to  448.  Allison  Crim.  Law,  627, 
673;  I  Hume  Crim.  Law,  50,  51.  The  Argo,  i  Gall.  150,  157. 
The  New  York,  3  Wheat.,  59. 

It  is  in  evidence  that  the  petitioner  fell  within  the  13th  ex¬ 
ception  of  the  Proclamation  of  May  29th,  1865,  and  that  he  re¬ 
ceived  and  accepted  a  grant  of  pardon  and  amnesty  from  the 
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President  of  the  United  States.  This  grant  was  inspected  by 
the  Court  and  declared  to  be  a  valid  act,  and  that  the  recipient 
ought  to  have  the  full  legal  benefit  of  it. 

Now,  if  this  pardon  in  addition  to  absolving  the  offence, 
also  restores  to  him  his  confiscated  property,  not  judicially 
condemned  to  the  United  States,  by  parity  of  principle,  it 
likewise  restores  to  him  his  property  or  right  of  property,  in 
the  fees  and  other  emoluments  accruing  to  him  for  professional 
services  as  an  attorney,  proctor,  &c. 

Suppose  a  member  of  the  bar  were'  indicted  for  treason ; 
because  of  his  having  levied  war  against  the  United  States, 
and  he  brings  into  the  Circuit  Court  before  which  he  stands 
charged,  a  pardon  for  the  offence,  and  he  pleads  it  in  bar,  or 
by  other  proper  mode  presents  it  for  judgment— on  the  reading 
of  the  indictment,  or  on  arraignment,  or  during  trial ;  or  after 
verdict,  in  arrest  of  judgment;  or  after  judgment,  in  bar  of 
execution — and  his  plea  or  motion  is  allowed,  and  he  goes 
without  day,  is  not  this  the  end  ?  By  this  are  not  all  the  effects 
and  consequences  of  the  crime  discharged,  and  the  party  be¬ 
come  a  “new  man?” 

But,  notwithstanding  the  accused  has  the  benefit  of  the 
pardon  adjudged  to  him  by  the  Court,  yet  he  cannot  be  per¬ 
mitted  to  appear  and  be  heard  in  any  Federal  Court,  unless 
he  shall  have  first  taken  and  subscribed  an  oath,  (which  oath 
is  already  quoted),  the  first  clause  of  which  is  in  substance, 
that  he  has  never  voluntarily  borne  arms  against  the  Nation, 
since  he  has  been  a  citizen  thereof.  In  this  clause,  as  is  per¬ 
ceived,  is  inclosed  the  fact  that  he  did  not  voluntarily  commit 
the  offense  for  which  he  stood  indicted,  or  was  arraig^ned,  or 
tried,  or  adjudged,  and  which  particular  offense- he  himself  in 
open  Court,  by  his  plea,  confessed  he  had  committed  voluntar¬ 
ily.  Surely  the  exacting  of  this  oath  is  a  punishment,  for  it 
effectually  disenables  all  who  have  done  any  of  the  acts  men¬ 
tioned  in  the  oath,  though  they  have  received  and  accepted  a 
full  pardon  and  amnesty  for  the  offenses.  It  is  not  a  mere 
temporary  suspension  from  the  practice,  but  a  disbarment — 
a  perpetual  exclusion  from  the  National  Courts.  The  Act  pun¬ 
ishes  the  party  in  a  manner  in  which  he  was  not  punishable 
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when  the  act  was  committed,  and  in  a  manner  not  conform¬ 
able  to  the  fundamental  law  of  the  land.  The  requirement  of 
this  oath  brings  its  restrospective  clauses  directly  within  the 
ruling  in  Ross"  case:  “Adding  a  new  punishment,”  say  the 
court,  “or  increasing  an  old  one  for  the  same  offense  would 
be  ex  post  facto.” 

In  these  remarks,  I  have  touched  upon  the  first  clause  only ; 
but  on  examination  of  the  others,  it  will  be  found  that  the 
same  peculiarities  pervade  them  as  are  inherent  in  the  first, 
and  that  like  results  flow  from  them.  See  the  exposition  of 
the  third  clause  per  Busteed,  J.,  supra. 

It  may  be  wholly  foreign  to  notice  the  fact  that  if  the 
party  required  to  take  the  oath  be  a  native  citizen  of  the 
United  States,  every  word  of  the  retrospective  part  of  the  oath 
would  affect  every  hour  of  his  past  life.  2  Kent,  258  note.  4 
Bla.  Com.,  23;  Boyd  v.  Banta,  Coxe,  266;  i  Russ,  on  Crimes, 
1  to  10;  I  Bishop  on  Crim.  Law,  sec.  460,  461,  3d  Ed. 

Applying  the  principles  advanced  in  the  case  supposed  to 
this  of  the  petitioner,  the  same  results  will  be  obtained. 

Directing  attention  to  the  cases  of  Leigh  and  Dorsey,  and 
Cohen  V.  Wright,  it  will  be  seen,  that  in  Leigh’s  case  the  law 
only  required  the  attorney  to  swear  that  he  had  not  trans¬ 
gressed  the  statute  “since  the  passage  thereof.”  Notwith¬ 
standing  this  oath  may  on  strict  construction,  be  deemed  pros¬ 
pective,  yet  it  was  censured  in  strong  language  by  a  majority 
of  the  court. 

In  Dorsey’s  case  the  oath  to  be  taken  was,  not  that  the 
party  had  not  violated  the  provisions  of  the  statute  since  its 
enactment,  but  from  a  period  prior  thereto.  As  already 
observed,  a  majority  of  the  court  decided  the  retroactive  por¬ 
tion  of  this  oath  to  be  unconstitutional  and  void. 

In  Cohen  v.  Wright,  the  court  expressed  some  doubt  as  to 
the  validity  of  the  oath  (quoted  in  full  in  a  former  part  of  this 
opinion)  “so  far  as  it  was  a  declaration  of  past  conduct.” 


THE  GEORGIA  HISTORICAL  QCARTERLT 


129 


But,  it  remarked:  “The  act  is  not  retrospective  as  it  merely 
requires  the  party  to  swear  that  he  has  not  committed  any 
treasonable  act  since  its  passage.”  And  near  the  close  of  the 
opinion  it  was  said:  “The  law  warned  him  what  the  result 
would  be,  and  although  it  may  be  severe,  it  is  a  consequence 
of  his  own  voluntary  violation  of  the  fundamental  rights  of 
society,” 

To  require  a  person,  under  any  circumstances,  to  take  an 
oath  of  innocence  of  crime,  even  when  he  had  warning  by  a 
pre-ordained  law — and  warning,  it  is  said,  is  the  end  of  pun¬ 
ishment — is  a  rigid  exaction.  Yet  it  was  observed,  and  by  an 
eminent  court,  in  the  case  last  cited,  in  speaking  of  the  oath 
before  it  that  “it  seems  to  go  beyond  the  strict  letter  of  the 
constitutional  oath,”  ♦  ♦  *  It,  however,  does  but  carry  out 
the  object,  design  and  spirit  of  the  constitutional  oath ;  and  as 
it  is  not  an  unreasonable  requirement,  being  confined  to  acts 
since  the  passage  of  the  law,  and  does  not  clearly  violate  the 
constitution,  we  are  unwilling  to  declare  it  void  on  a  mere 
doubt.” 

But  the  particular  question  now  before  this  court  is  of  still 
greater  importance,  because  the  oath  of  expurgation  required 
by  the  Act  of  Congress,  approved  January  24,  1865,  goes  back 
and  searches  the  conscience  of  the  petitioner  during  the  whole 
course  of  his  life — retroacting  upon  him  for  a  period  little  less 
than  three-quarters  of  a  century  anterior  to  its  passage  by 
Congress.  That  the  imposing  of  this  oath  (so  far  as  the 
retrospective  part  of  it  is  concerned)  is  virtually  compulsory, 
and  effectually  punitive,  cannot,  in  my  judgment,  be  denied. 
It  makes  the  party  swear  to  a  life  long  innocence,  and  to  testify 
against  himself,  and  herein  it  is  an  infraction  of  the  funda¬ 
mental  law  of  the  land. 

And  while  preparing  this  opinion,  I  have  not  been  unmind¬ 
ful  of  the  magnitude — ^nav  awfulness— of  the  responsibility 
which  devolves  upon  a  Court  in  pronouncing  against  even  a 
part  of  a  solemn  Act  of  the  Congress  of  the  United  States. 
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JUDGMENT. 

Upon  argument  had  on  said  motion  of  the  petitioner,  Mr. 
Law,  and  after  full  consideration  of  the  matters  of  fact,  and 
of  law  involved  in  the  rule  nisi,  it  is  ordered  and  adjudged  by 
the  Court,  that  the  Act  of  Congress,  approved  January  twenty- 
fourth,  eighteen  hundred  and  sixty  five,  so  far  as  it  was 
intended  to  apply  to  this  case,  is  repugnant  to  the  Constitution 
of  the  United  States. 

Motion  granted. 
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The  Case  of  George  McIntosh 

BY  THE  EDITOR 

Among  the  prominent  families  in  Georgia  that  of  McIntosh 
holds  a  record  equal,  probably,  to  any  in  historical  importance 
and  interest.  At  its  head  we  place,  without  fear  of  contra¬ 
diction,  the  name  of  General  Lachlan  McIntosh,  whose  service 
to  his  country  in  the  time  of  its  struggle  for  independence 
should  never  be  forgotten,  and  whose  career  has  never  been 
as  highly  appreciated  as  it  deserves.  We  regret  that  no  ade¬ 
quate  biography  of  him  has  ever  been  written.  His  reputa¬ 
tion  has  suffered  more  than  the  circumstances  justified  in  the 
matter  of  his  duel  with  Button  Gwinnett,  by  reason  of  the 
power  exerted  by  the  Gwinnett  party  immediately  following 
the  death  of  their  leader.  Great  injustice  to  him  was  also 
caused  by  the  letter  attributed  to  William  Glascock  in  the  latter 
part  of  the  year  1779,  and  that  matter  has  never  been  explained 
so  as  to  show  the  character  of  General  McIntosh  in  its  proper 
light. 

The  subject  matter  of  this  article  was  the  occasion  of  great 
joy  to  General  McIntosh’s  mortal  enemy.  Button  Gwinnett, 
who  made  much  of  a  matter  which  would  not  otherwise  have 
attained  the  notoriety  it  received.  Gwinnett,  at  that  time,  was 
President  of  the  Georgia  Council,  and,  in  the  language  of 
Chas.  C.  Jones  (History  of  Georgia,  vol.  II  pp.  279,  280) 
“gladly  availed  himself  of  the  opportunity  thus  afforded  to 
mortify  General  Lachlan  McIntosh  and  vent  his  wrath  against 
him  upon  his  brother.” 

We  have  to  go  to  origfinal  documents  for  information  con¬ 
cerning  George  McIntosh,  as  his  name  does  not-  frequently 
occur  in  any  of  the  histories  recording  events  transpiring  dur¬ 
ing  the  period  in  which  he  lived.  It  is  true  that  he  is  men¬ 
tioned  here  and  there ;  but  references  to  him  are  so  brief  that 
the  general  reader  does  not  reach  the  conclusion  that  he  de¬ 
serves  more  consideration  than  any  ordinary  man. 

George  McIntosh  was  a  man  of  education,  and  his  knowl¬ 
edge  secured  for  him  positions  of  honor  and  profit.  He  must 
have  been  well  fitted  for  the  work  of  surveying,  as,  in  the 
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year  1766  he  was  appointed  by  the  General  Assembly  a  com¬ 
missioner  to  lay  out  a  road  of  importance  in  the  southeast 
portion  of  the  Province;  was,  in  1768,  made  the  official  sur¬ 
veyor  for  the  Parish  of  Saint  Andrew ;  was,  by  the  tax  act  of 
1770,  granted  the  sum  of  ten  pounds  for  surveying  a  place 
known  as  “Butter  Milk  Bluff but,  more  important  still,  he 
was,  in  the  last  mentioned  year,  assigned  by  the  Legislature 
as  the  special  agent  to  lay  out  the  town  of  Brunswick.  In  this 
connection  it  is  interesting  to  have  the  words  of  DeBrahm 
who,  on  page  32  of  the  Wormsloe  edition  of  his  “History  of 
the  Province  of  Georgia,’’  in  a  foot  note,  records  the  fact 
that  “In  1771  a  Town  was  laid  out  on  the  said  Spot,  and  called 
Brounswig,  many  are  the  Petitioners  who  have  applied  to  the 
Governor  in  Council  for  Properties  in  this  new  Town — from 
its  Situation  extremely  promising.’’ 

In  1764  George  McIntosh  was  a  member  of  the  Commons 
House  of  Assembly,  and  in  the  month  of  December  he  was 
granted  leave  of  absence  “during  pleasure,’’  but  in  October, 
1765,  he  was,  by  resolution,  required  to  appear  in  his  seat. 
Whether  he  was  absent  all  that  time  we  do  not  know.  He 
was  a  representative  in  the  same  Assembly,  from  Saint  An¬ 
drew’s  Parish  both  in  1768  and  1772. 

When  the  first  Provincial  Congress  of  Georgia,  appointed 
to  take  into  consideration  matters  of  the  greatest  moment  lead¬ 
ing  to  the  final  separation  of  the  Colonies  from  Great  Britain, 
met  on  the  4th  of  July,  1775,  in  Savannah,  George  McIntosh 
was  present  as  a  representative  from  Saint  Andrew’s  Parish, 
Archibald  Bulloch  was  the  President  and  George  Walton  was 
the  Secretary  of  that  Congress.  He  was  a  member  of  the 
Council  of  Safety  and  was  present  May  14th,  15th,  i6th,  17th, 
June  8th.  iith,  i8th,  19th,  20th,  21st,  Sept.  20th,  Oct.  2d,  7th, 
loth.  18th,  2ist,  22d,  and  Nov.  23d  and  25th,  1776. 

On  the  22d  of  November,  1777,  while  Archibald  Bulloch, 
President  of  Council,  was  absent  and  matters  concerning  the 
settlement  of  estates,  at  that  time  within  the  jurisdiction  of 
that  body,  coming  up  for  action,  George  McIntosh  was  one 
of  eight  members  who  signed  a  paper  consenting  to  the  ref¬ 
erence  of  those  matters  to  the  President,  then  confined  to  his 
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home  by  sickness,  which  was  probably  his  last  attack,  as  he 
died  during  the  month  of  February  following.  The  consent 

was  in  the  words:  “We,  the  subscribers,  being _ 

of  the  Council,  and  members  of  the  said  Court,  have  no  objec¬ 
tions  to  the  same  being  done  before  his  Excellency  the  Presi¬ 
dent  at  his  chambers  (in  consequence  of  his  indisposition  and 
inability  to  attend  the  Court)  in  case  his  Excellency  shall 
think  proper  so  to  do,” 

The  story  of  the  troubles  of  George  McIntosh  begins  with 
the  dispute  between  Governor  John  Adam  Treutlen  and  Wil¬ 
liam  Henry  Drayton,  of  South  Carolina,  In  the  year  1777,  as 
is  well  known,  a  proposition  was  made  to  unite  the  States  of 
South  Carolina  and  Georgia,  and  Drayton  was  appointed  one 
of  the  commissioners  on  the  part  of  the  former  to  make  the 
proposition  to  Georgia.  At  that  time  Treutlen  was  the  Gov¬ 
ernor  of  Georgia,  having  been  elected  over  Button  Gwinnett 
by  a  large  majority.  Feeling  in  Georgia  ran  high,  in  conse¬ 
quence  of  the  proposed  union,  resulting  in  the  proclamation  of 
Treutlen,  offering  a  reward  of  one  hundred  pounds  for  the 
capture  of  Drayton  and  others,  who  were  charged  with  endeav¬ 
oring  to  poison  the  minds  of  the  good  people  of  this  State 
against  the  Government  thereof.”  To  that  proclamation  Dray¬ 
ton  made  an  angry  reply  in  which  he  took  occasion  to  charge 
Treutlen  with  being  unjust  towards  George  McIntosh,  “who,” 
he  said,  “I  consider  as  an  abused  gentleman,  arbitrarily  ordered 
into  a  distant  State,  to  be  tried  by  those  who  have  no  juris¬ 
diction  in  such  a  case,  and  far  out  of  the  reach  of  a  jury  of 
his  vicinage — circumstances  of  tyranny  and  total  disregard  to 
the  most  valuable  rights  of  the  people.”  &c.  The  charge  of 
injustice  against  George  McIntosh  grew  out  of  a  circumstance 
which  will  now  be  related. 

On  the  8th  day  of  January,  1777,  McIntosh  was  arrested 
by  order  of  the  President  of  the  Council  of  Safety,  and  lodged 
in  jail  on  a  charge  made  in  an  intercepted  letter  of  Governor 
Tonyn,  of  East  Florida,  to  Lord  George  Germain.  This  action 
grew  out  of  an  affidavit  filed  with  the  Council  of  Safety  Nov. 
23d,  1776,  by  Edward  Davies,  charging  “that  about  the  25th 
day  of  October  last,  he  was  at  St.  Augustine,  and  that  Mr, 
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(Roger)  Kelsall  told  him  that  the  brig  Beaufort,  now  lying  in 
Ogeechee  River,  was  expected  daily  at  Mr.  (William)  Pan¬ 
ton’s  address.  As  the  said  brig  belonged  to  the  deponent  and 
partners,  he  applied  to  Mr.  Pan  ton  to  know  on  what  account 
she  was  to  come  away.  Mr.  Panton  answered  she  was  licensed 
by  Governor  Tonyn  for  St.  Augustine,  and  requested  of  the 
deponent  to  know  where  he  would  receive  said  vessel,  she 
being  on  monthly  wages,  but  in  case  of  capture  a  valuation  was 
to  be  paid  in  a  sum  unknown  to  the  deponent.”  The  Council 
then  instructed  General  Lachlan  McIntosh  to  “take  into  his 
possession  the  sails  belonging  to  the  brig  Beaufort,  and  pre¬ 
vent  the  said  brig  from  proceeding  on  her  voyage  till  further 
orders  from  this  Board.”  It  appears  that  Panton  had  stored 
at  Sunbury  a  large  quantity  of  goods,  and  had  obtained  per¬ 
mission  of  the  Council  of  Safety  to  exchange  them  for  rice, 
provided  he  would  give  bond  with  security  that  the  goods 
would  not  be  discharged  in  any  district  over  which  England 
had  jurisdiction. 

In  the  intercepted  letter  of  Governor  Tonyn  the  writer 
said,  among  other  things,  that  Panton  “had  been  greatly  as¬ 
sisted  by  Mr.  George  McIntosh  who  is  compelled  to  a  tacit 
acquiescence  with  the  distempered  times,”  and  “I  am  informed 
that  his  principles  are  a  loyal  attachment  to  the  king  and  con¬ 
stitution.  He  would,  my  lord,  be  in  a  dangerous  situation  was 
this  known.” 

Sir  James  Wright,  who  had  been  arrested  in  his  home  by 
the  “Liberty  Boys”  under  the  leadership  of  John  Habersham, 
made  his  escape  and  went  to  Halifax,  and  afterwards  wrote  a 
letter  to  Lord  George  Germain,  on  the  8th  of  October,  1777, 
quoting  passages  from  a  letter  “from  Mr.  Wm.  Brown,  late 
acting  Comptroller  and  Searcher  at  the  Port  of  Savannah, 
in  Georgia,  a  person  whose  veracity  is  unquestionable,”  these 
words:  “Lachlan  McIntosh  (the  Rebel  General  in  Georgia), 
is  in  confinement  for  killing  Gwinnett — George  McIntosh  (a 
great  Rebel)  being  informed  there  was  an  intention  to  send 
him  to  the  Northward  to  be  tried  for  selling  Provisions  for  the 
use  of  the  Garrison  at  St.  Augustine,  has  absconded,  and  a 
Party  of  Soldiers  are  living  at  free  Quarters  on  his  Planta- 
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tion  The  Carolinians  taking  the  advantage  of 

the  disputes  in  Georgia,  the  Death  of  Gwinnett,  and  the  dis¬ 
grace  of  the  Mclntoshes,  who  all  violently  opposed  the  former 
Attempt  to  unite  Georgia  to  Carolina,  mean  to  revive  the  mat¬ 
ter,  and  to  send  General  Moultrie  to  enforce  it,  if  they  can’t 
otherwise  accomplish  it.” 

In  the  year  1793  a  suit  in  equity,  was  brought  against  Gen¬ 
eral  Lachlan  McIntosh  and  others  by  John  McIntosh,  son  of 
George,  to  compel  the  former  to  render  a  true  accoimt  of 
matters  pertaining  to  the  administration'  of  George  McIntosh’s 
estate.  To  the  bill  in  equity  General  McIntosh  filed  a  lengthy 
reply  which  is  herewith  given  mainly  for  the  facts  of  history 
contained  in  it : 

STATE  OF  GEORGIA 

On  the  Equity  side  of  the  Superior  Court. 

John  McIntosh,  Complainant,  by  his  next  friends — 

William  and  Lachlan,  the  elder.  Esquires — 

The  answer  of  Lachlan  McIntosh,  one  of  the 
defendants  to  the  Bill  of  the  Complainant. 

This  defendant  being  required  by  the  Bill  of  the  Complain¬ 
ant  to  discover  facts  relative  to  the  estate  of  the  intestate  George 
McIntosh,  the  Complainant’s  father,  long  before  he  had  taken 
any  part  in  the  administration  of  it,  and  being  willing  in  order 
to  do  every  possible  justice,  and  render  every  satisfaction  in 
his  power  to  the  Complainant,  to  go  into  a  narrative  of  the 
transactions  of  the  estate  as  far  as  he  can  recollect,  prior  to 
his  taking  part  in  the  administration  of  it;  at  the  same  time 
saving  and  reserving  to  himself  now  and  at  all  times  hereafter 
all  and  all  manner  of  benefit  of  advantage  of  exception  to  the 
many  insufficiencies,  uncertainties  and  other  imperfections  and 
defects  in  the  Complainant’s  Bill  contained,  for  answer  thereto 
or  to  so  much  thereof  as  this  defendant  thinks  is  any  ways 
material  or  necessary  to  answer,  he  answereth  and  saith: 
That  after  the  peace  of  Aix  La  Chapelle  the  latter  end  of 
the  year  one  thousand  seven  hundred  and  forty  eight,  every 
resource  this  then  young  Colony,  now  State  of  Georgia,  had 
for  its  support  being  withdrawn,  it  became  almost  entirely 
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depopulated;  that  among  other  emigrants  this  defendant  left 
his  parents  and  went  to  Charleston,  South  Carolina,  where  he 
carried  his  youngest  brother,  the  late  George  McIntosh,  the 
father  of  the  Complainant,  who  was  at  that  time  about  eleven 
years  of  age,  put  him  to  a  grammar  school  at  this  defendant’s 
own  expense,  and  after  the  said  George  had  acquired  such 
other  accomplishments  as  were  then  taught  at  that  place,  this 
defendant  bound  the  said  George  for  four  years  to  an  Archi¬ 
tect  and  allowed  him  one  hundred  pounds  Carolina  currency 
a  year  during  the  term  of  his  the  said  George’s  apprentice¬ 
ship  for  pocket  money,  purchased  a  negro  boy  for  him  to  be 
brought  up  to  the  same  business  with  himself,  and  to  attend 
upon  him,  who  is  still  alive,  as  this  defendant  believes,  and  the 
most  valuable  slave  belonging  to  the  Complainant  being  the 
chief  manager  of  his  estate :  This  defendant  further  answering 
saith  that  after  the  term  of  the  said  George’s  apprenticeship 
expired,  this  defendant  brought  him  back  to  Georgia  and  got 
him  appointed  commissary  of  supplies  for  the  Troops  in 
garrison  at  Frederica,  and  other  ports  dependent  thereon,  in¬ 
structed  him  in  geometry  and  surveying  and  furnished  him 
w’ith  books  for  those  purposes,  in  order  that  the  said  George 
might  by  those  means  acquire  a  more  perfect  knowledge  of 
his  own  Country  and  have  an  opportunity  of  geting  the  most 
valuable  lands  at  that  early  period  for  himself,  as  this  defend¬ 
ant  advised  and  directed  him.  And  as  the  inclination  of  the 
said  George  soon  after  his  return  from  Charleston  led  him  to 
planting,  this  defendant  was  also  his  security  in  Charleston  for 
the  first  parcel  of  Negroes  the  said  George  ever  purchased,  with 
which  and  his  own  industry  he  acquired  all  the  property  he 
every  possessed.  Of  all  these  advantages  he  made  the  best 
use  and  became  one  of  the  most  thriving  planters  in  this 
State,  uniformly  ascribing  all  his  successes  to  this  defendant’s 
steady  friendships  to  him,  and  always  declaring  and  looking 
upon  this  defendant  in  the  light  of  a  father  and  tryed  friend, 
rather  than  a  brother;  And  this  defendant  further  answering 
admits  it  to  be  true  that  the  late  George  McIntosh,  brotlier 
to  this  defendant  and  father  of  the  Complainant,  did  depart 
this  life  at  or  about  the  time  mentioned  in  the  Comolainant’s 
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Bill  of  complaint,  and  that  the  said  George  died  intes¬ 
tate  and  without  a  Will,  to  the  best  of  this  defendant’s  knowl¬ 
edge  and  belief ;  And  this  defendant  admits  it  to  be  true  that 
the  Complainant  is  the  only  child  of  the  said  George  McIntosh 
now  living,  and  that  the  said  George  was  at  the  time  of  his 
death  possessed  of  a  considerable  real  estate  in  Lands  amount¬ 
ing  to  the  best  of  this  defendant’s  knowledge  to  thirteen  thou¬ 
sand  and  eighty  acres  consisting  of  forty  five  tracts  situated  in 
the  different  Counties  of  Liberty  Glynn  and  Camden  in  this 
State,  and  also  of  a  Lot  of  Land  in  Savannah.  The  Grants  and 
Titles  to  which  said  Lands  and  Lot  were  on  the  third  day  of 
July  in  the  year  one  thousand  seven  hundred  and  ninety  two 
delivered  to  the  Complainant,  by  this  defendant  as  by  his  receipt 
appears.  And  this  defendant  further  answering  admits  it  to  be 
true  that  the  said  George  at  the  time  of  his  death  was  possessed 
of  a  considerable  personal  estate,  consisting  of  negroes,  and 
other  things,  but  denies  that  there  ever  came  to  this  defendant’s 
hand  and  possession  any  more  or  other  of  the  personal  estate 
of  the  Intestate  than  the  Negroes  mentioned  in  the  Inventory 
herewith  exhibited  and  appraised  at  three  thousand  seven  hun¬ 
dred  and  sixty  two  pounds  on  the  ninth  and  eleventh  of  August 
one  thousand  seven  hundred  and  eighty  four,  and  on  the  seven¬ 
teenth  day  of  January  one  thousand  seven  hundred  and  eighty- 
six,  and  seventeen  pieces  of  silver  consisting  of  spoons  and 
other  old  plate  which  was  neglected  to  be  put  in  the  appraise¬ 
ment  and  is  kept  as  a  memorial  for  the  Complainant  of  his 
Parents  whom  he  can  hardly  remember:  And  this  defendant 
further  answering  saith  that  he  was  at  Augusta  when  he  first 
heard  of  the  death  of  the  Intestate,  that  he  immediately  came 
down,  but  did  not  arrive  until  some  days  after  his  funeral,  that 
the  short  time  this  defendant  stayed  at  the  habitation  of  the 
Intestate,  he  principally  inquired  and  examined  into  his  papers, 
which  were  scattered  about  and  huddled  into  unlocked  broken 
trunks,  but  found  none  of  any  consequence  except  the  Grant 
and  Titles  for  the  land  before  mentioned,  which  were  all  put 
carefully  into  a  small  portmanteau  trunk  and  secured  by  the 
defendant’s  wife  and  family,  in  a  pursuit  by  the  enemy  of 
seven  or  eight  hundred  miles,  while  he  this  defendant  was  a 
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prisoner  in  Charleston,  being  captured  at  the  siege  of  that 
City,  in  the  year  of  our  Lord  one  thousand  seven  hundred  and 
eighty :  And  this  defendant  further  answering  saith  that  about 
the  time  he  came  down  from  Augusta  after  his  brother’s  death 
he  engaged  a  Waggoner  to  carry  to  Charleston  to  the  care  of 
McPhilip  Minis,  since  deceased,  a  parcel  of  Indigo  belonging  to 
the  Intestate  which  Indigo  he  never  saw  nor  does  he  know  the 
quantity  but  sent  it  there  that  it  might  be  secured  out  of  the 
reach  of  the  enemy  and  has  since  been  informed  and  believes 
it  was  afterwards  delivered  to  the  order  of  Sir  George  Hous- 
toun;  ail  the  personal  estate  besides  of  every  description  was 
in  the  hurry  of  the  retreat  from  the  common  enemy  left  in  the 
care  of  the  overseer  on  the  Intestate’s  plantation  at  Sapelo 
river.  And  this  defendant  further  answering  denies  that  he 
did  immediately  after  the  death  of  the  said  George  apply  for 
the  administration  of  his  estate  to  the  Superior  Court  of  this 
County,  but  admits  it  to  be  true  that  sometime  in  the  year 
one  thousand  seven  hundred  and  eighty  three,  after  the  evacu¬ 
ation  of  Savannah  by  the  British  forces  at  the  solicitation  of 
the  late  Sir  Patrick  and  the  present  Sir  George  Houstoun,  he 
this  defendant  agreed  to  join  them  together  with  James  Hous¬ 
toun  in  the  administration  of  the  estate  of  the  Intestate  George, 
provided  they  would  gfive  this  defendant  no  trouble  in  the  ad¬ 
ministration  of  it,  in  pursuance  of  which  solicitation  an  assent 
of  this  defendant’s  application  was  made  and  letters  of  Admin¬ 
istration  this  defendant  believes  were  granted  to  them ;  accord¬ 
ingly,  on  or  about  the  thirtieth  day  of  October  one  thousand 
seven  hundred  and  eighty  three,  but  this  defendant  denies  that 
he  ever  qualified  or  acted  under  those  letters.  And  this  de¬ 
fendant  further  answering  admits  that  true  it  is  that  some  time 
after  the  said  Letters  were  granted,  if  granted  at  all,  to  wit 
about  the  tenth  day  of  December  in  the  year  last  aforesaid 
William  McIntosh,  the  elder,  a  brother  of  this  defendant  and 
a  co-defendant  to  the  Bill  of  the  Complainant  petitioned  the 
Chief  Justice  of  this  State  praying  for  a  revocation  of  the 
letters  granted  to  the  said  Sir  Patrick,  George  and  James  Hous¬ 
toun  and  this  defendant,  and  that  the  administration  of  the 
estate  and  effects  of  the  said  Intestate  might  be  granted  to  him 
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the  said  William  as  eldest  brother  of  the  Intestate,  and  to  such 
others  as  by  law  or  open  consent  might  be  entitled  to  the  same, 
that  the  Chief  Justice  on  considering  the  said  petition  granted 
the  prayer  thereof,  and  thereupon  adjudged,  that  the  adminis¬ 
tration  of  the  Estate  &  effects  of  the  said  Intestate  of  right 
belonged  to  the  said  William,  the  petitioner,  whereupon  he  the 
said  William  without  the  knowledge  or  consent  of  this  defend¬ 
ant  had  his,  this  defendant's,  name  joined  with  the  said  Wil¬ 
liam’s  in  the  Judge’s  order  for  the  Letters,  but  this  defendant 
having  shortly  before  that  period  returned  to  this  State  after 
an  absence  of  near  five  years,  on  being  exchanged  for  General 
O’Hara,  his  family  then  in  Virginia  and  his  affairs  much  de¬ 
ranged  by  the  War  which  required  ail  his  attention,  in  his  ad¬ 
vanced  stage  of  life,  refused  to  qualify  or  have  anything  to  do 
with  the  said  estate  for  a  considerable  time,  however  on  seeing 
the  estate  of  his  said  brother  George  much  neglected  and  wasted, 
and  being  impressed  with  the  necessity  of  his  joining  the  said 
William  in  the  Administration  of  it  in  order  to  save  it  as 
far  as  possible  for  the  Complainant,  the  only  child  and  repre¬ 
sentative  of  the  Intestate,  this  defendant  did  on  the  twenty 
fourth  day  of  May  one  thousand  seven  hundred  and  eighty 
four  qualify  with  the  other  defendant  to  this  Bill  and  take 
upon  himself  jointly  with  him  the  administration  of  the  said 
estate.  And  this  defendant  further  answering  denies  that  he 
has  acted  as  an  administrator  ever  since  the  letters  were 
granted,  because  this  defendant  says  that  he  never  got  posses¬ 
sion  of  the  Negroes  of  the  said  estate  till  about  the  first  day 
of  January  one  thousand  seven  hundred  and  eighty  five.  And 
this  defendant  further  answering  saith,  that  his  only  motive 
in  joining  in  the  administration  was  to  protect  the  estate  from 
waste  and  ruin,  himself  under  the  most  embarrassing  circum¬ 
stances,  incredibly  poor  after  a  long  and  necessary  absence 
from  his  country,  plundered  of  almost  everything  he  possessed 
and  not  a  farthing  of  money  belonging  to  the  estate  on  hand 
or  any  present  means  of  making  any,  all  the  movable  effects 
belonging  to  the  estate  having  been  sold  together  with  twenty- 
two  of  the  best  negroes  by  the  late  administrators  Sir  Patrick 
and  George  Houstoun  under  the  usurpation — ^nothing  to  pur- 
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chase  tools,  clothes,  provisions,  or  any  other  necessary  for  set¬ 
tling  the  Negroes  without  selling  some  of  them,  neither  could 
credit  be  obtained,  even  if  the  means  of  settling  them  had  been 
in  the  power  of  this  defendant,  the  whole  Country  around  was 
harassed  by  a  banditti  accustomed  to  plunder  and  rob,  inso¬ 
much  that  there  really  was  no  safety  for  any  movable  prop¬ 
erty  twenty  miles  distant  from  Savann.jh,  and  in  addition  to 
all  this  an  Indian  War  shortly  after  broke  out  which  nearly 
depopulated  the  whole  Country  south  of  Chatham  County, 
under  all  those  circumstances  which  this  defendant  believes 
would  have  terrified  almost  any  other  person  than  this  defen¬ 
dant  and  the  other  from  undertaking  so  arduous  a  task,  they 
notwithstanding  determined,  old  and  inactive  as  they  were,  to 
persevere  although  no  other  means  in  their  power  were  left 
than  to  hire  out  the  Negroes  to  the  highest  bidder  from  year 
to  year,  which  was  also  attended  with  many  inconveniences 
and  much  trouble  and  risk,  as  the  state  about  that  period 
abounded  with  paper  emissions  of  various  kinds  which  served 
as  a  medium  for  cash  in  dealings  amongst  the  Citizens,  these 
circumstances  coupled  with  the  tediousness  of  legal  proceed¬ 
ings  induced  people  to  give  exorbitant  prices  for  every  article 
offered  for  sale  notwithstanding  which  this  and  his  co-defend¬ 
ant  under  all  these  embarrassments  had  no  alternative  left  but 
to  make  the  trial,  not  supposing  the  Claimant  whom  they  had 
so  essentially  served  would  endeavor  to  take  advantage  of  any 
little  inadvertencies  or  irregularities  which  they  might  have 
fallen  into  under  such  circumstances,  and  in  such  times.  And 
this  defendant  further  answering  saith  that  some  time  after 
he  qualified  as  an  Administrator  John  Houstoun  Esquire  an 
uncle  of  the  Complainant  instituted  an  Action  against  this 
defendant  and  the  said  William  his  brother  as  Administrators 
of  the  Intestate  in  the  name  of  Miss  Ann  Stewart  and  recov¬ 
ered  an  account  of  three  hundred  and  twenty  two  pounds 
seventeen  shillings  and  three  pence  with  interest  thereon,  and 
that  the  present  Sir  George  Houstoun,  another  uncle  to  the 
Complainant,  after  engaging  Samuel  Stirk,  William  Stephens, 
and  John  Houstoun  Esquires  had  three  writs  served  on  these 
defendants  on  the  same  day  as  administrators  of  the  said  estate 
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for  about  two  thousand  pounds  sterling  with  interest  charged 
cn  that  sum  to  the  day  of  bringing  the  Actions,  which  nearly 
doubled  the  original  debt  and  at  that  time  in  this  defendant’s 
opinion  would  have  swallowed  up  the  whole  estate  if  sold 
for  cash,  at  length  after  much  expence  which  this  defendant 
at  that  time  could  but  illy  afford  and  frequent  attendance  on 
Court  the  fate  of  these  Actions  was  by  order  of  Court  left  to 
arbitration  and  instead  of  allowing  the  said  Sir  George  the 
sums  of  money  he  demanded  it  was  awarded  that  he  should 
pay  the  defendants  seventy  eight'  pounds  eight  shillings  and 
nine  pence  and  return  a  young  Negro  fellow  the  said  Sir 
George  detained  and  since  sold  for  one  hundred  pounds,  as 
this  defendant  believes  and  also  pay  them  three  hundred  and 
seventeen  pounds  three  shillings  and  five  pence  with  interest 
from  the  first  day  of  January  one  thousand  seven  hundred  and 
eighty  one  as  surviving  administrator  of  the  said  George  Mc¬ 
Intosh  under  the  British  usurpation,  and  that  the  said  Sir 
George  should  also  use  the  utmost  of  his  endeavors  to  recover 
ninety  two  pounds  sterling  due  by  his  brother-in-law  George 
Kincade  for  negro  hire  during  the  said  British  administration 
of  the  estate  which  this  defendant  believes  to  be  still  due  as 
by  the  award  will  appear.  And  this  defendant  further  answer¬ 
ing  admits  it  to  be  true  that  he  together  with  his  co-defendant 
did  on  the  twenty  third  day  of  December  one  thousand  seven 
hundred  and  eighty  four,  at  Great  Ogeechee  where  the  negroes 
of  the  said  Intestate’s  estate  then  were  in  possession  of  William 
McIntosh  the  younger,  son  of  this  defendant,  to  whom  they  had 
been  hired  for  that  year  by  Sir  Patrick  and  George  Houstoun, 
set  up  and  exf)osed  to  sale  in  pursuance  of  public  notice  given 
all  the  taskable  hands  of  the  Intestate  consisting  of  twenty  eight 
in  number,  from  the  first  of  January  one  thousand  seven  hun¬ 
dred  and  eighty-five  till  the  first  of  January  one  thousand  seven 
hundred  and  eighty  six,  as  by  the  said  notice  will  appear,  when 
to  this  defendant’s  surprise  they  were  knocked  off  at  the  enor¬ 
mous  rate  of  twenty  pounds  for  each  taskable  hand  to  this 
defendant’s  son  William,  which  he  this  defendant  much  disap¬ 
proved  of  as  the  said  William  was  a  near  relation  of  the  Com¬ 
plainant  and  had  given  so  extravagant  a  price  for  the  nea:roe* 
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that  he  could  never  expect  to  pay  their  hire  by  their  labor, 
but  the  said  William  persisted  in  his  purchase;  and  this  de¬ 
fendant  further  answering  admits  that  the  same  negroes  that 
were  hired  to  the  said  William  for  the  year  one  thousand 
seven  hundred  and  eighty  five  after  being  duly  advertised  in 
the  Gazette  of  the  twenty  third  day.  of  December  of  that  year 
to  be  disposed  of  for  the  year  one  thousand  seven  hundred  and 
eighty  six  at  Savannah,  the  conditions  of  which  were  that  the 
purchaser  should  give  bond  and  warranty  of  Attorney  to  con¬ 
fess  judgment  thereon  within  twelve  months  for  the  hire  of 
the  Negroes  that  year,  as  by  a  copy  of  the  advertisement  will 
appear  which  this  defendant  thought  might  probably  prevent 
his  said  son  William  from  getting  them  a  second  year  were 
knocked  off  at  the  enormous  price  of  nineteen  pounds  twelve 
shilling  and  six  pence  for  each  taskable  hand  to  Richard  Leake, 
who  immediately  signed  the  conditions  of  sale  in  the  name  and 
on  behalf  of  the  said  William  McIntosh  who  was  not  present 
at  the  sale,  this  circumstance  so  much  displeased  this  defend¬ 
ant  that  he  hardly  spoke  to  the  said  William  his  son  for  sev¬ 
eral  years.  The  auctioneer  after  the  sale  according  to  the 
conditions  thereof  had  the  negroes  appraised  made  out  the 
Bond  and  warrant  of  attorney  and  presented  them  to  the  said 
William  but  could  not  prevail  on  him  to  execute  them,  who  still 
had  the  negroes  in  possession ;  thus  the  Auctioneer  was  put  off 
from  day  to  day  as  this  defendant  was  informed  and  believes, 
by  the  purchaser  until  that  year  was  too  far  spent  to  advertise 
and  sell  them  over  again;  and  this  defendant  further  answer¬ 
ing  saith  that  he  repeatedly  pressed  the  said  William  his  son 
for  a  fulfilment  of  his  agreement  for  the  year  one  thousand 
seven  hundred  and  eighty  five  which  he  never  fully  completed 
as  well  as  for  the  payment  of  his  bond  for  the  hire  of  the 
Negroes  for  the  year  one  thousand  seven  hundred  and  eighty 
four,  and  that  he  the  said  William  frequently  promised  to  dis¬ 
charge  the  greatest  part  if  not  the  whole  of  the  hire  for  the 
year  one  thousand  seven  hundred  and  eighty  four  and  one 
thousand  seven  hundred  and  eighty  five,  when  his  crop  should 
Be  beaten  out,  which  he  said  was  delayed  in  order  to  get  his 
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land  in  order  provided  he  was  not  sued  for  the  same,  otherwise 
he  would  keep  the  estate  out  of  the  money  three  four  or  five 
years  if  possible. 

This  defendant  thus  awkwardly  and  delicately  situated  by 
the  imprudence  and  obstinacy  of  his  said  son  William  was  de¬ 
termined  to  act  against  him  with  more  decision  than  against 
any  other  person  in  a  like  situation,  and  accordingly  having 
received  no  rice  or  other  payment  agreeably  to  promise  from 
his  son  William  he  put  the  bond  for  the  year  one  thousand 
seven  hundred  and  eighty  four  and  agreement  for  the  year  one 
thousand  seven  hundred  and  eighty  five  into  the  hands  of 
James  Jackson,  Esquire,  Attorney  at  Law,  on  the  twenty  sixth 
day  of  August  one  thousand  seven  hundred  and  eighty  six  to 
be  immediately  sued,  Mr.  Jackson  was  then  the  defendant’s 
only  counsel  in  all  the  transactions  of  the  estate  and  advised 
this  defendant  to  defer  bringing  the  suits  against  the  said 
William  till  the  circulation  of  the  paper  medium  ceased,  as 
there  were  persons  watching  this  defendant’s ,  conduct  who 
would  not  hesitate  saying  that  he  sued  his  son  William  in 
order  to  favor  him  and  to  afford  a  pretence  of  paying  the 
debt  in  paper  money  which  was  much  depreciated  and  con¬ 
tinued  to  be  a  legal  tender  till  the  guardians  of  the  Complain¬ 
ant  received  the  whole  of  the  property  of  the  Intestate  and 
the  sole  direction  of  it  out  of  the  hands  of  this  and  the  other 
defendant.  This  defendant  further  answering  saith  that  in 
order  to  avoid  the  evils  and  inconveniences  of  the  years  one 
thousand  seven  hundred  and  eighty  five  and  one  thousand 
seven  hundred  and  eighty  six  and  finding  that  nothing  could 
be  made  out  of  the  negroes  by  hiring  them,  he  with  the  other 
defendants  to  the  Bill  ventured  for  the  year  one  thousand  seven 
hundred  and  eighty  seven  to  place  them  on  the  plantation  of 
the  Intestate  situate  on  the  Sapelo  river,  although  the  Indians 
were  still  troublesome  but  without  tools,  seed  rice,  necessaries 
of  any  kind  or  money  of  their  own  or  of  the  estate’s  in  this 
unavoidable  dilemma  they  were  obliged  to  send  two  of  the 
negroes  to  Savannah  to  be  sold,  but  as  no  more  than  twenty 
five  pounds  was  offered  for  each  they  were  brought  back 
again  and  a  wench  called  Polly  who  was  the  wife  of  a  fellow 
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belonging  to  Lachlan  McIntosh  the  younger  was  purchased 
by  him  for  fifty  six  pounds  to  be  paid  in  corn,  rough  rice 
and  seed  potatoes  which  necessity  obliged  the  defendants  to 
accept  without  having  time  to  advertise  her  according  to  law, 
whereby  the  rest  of  the  Negroes  were  relieved,  otherwise  they 
must  have  been  sent  adrift  for  a  subsistence  and  all  prospects 
of  a  crop  given  up,  the  necessary  delay  occasioned  by  these  cir¬ 
cumstances  with  the  bad  order  of  the  land  laying  waste  for 
many  years,  without  the  necessary  buildings  and  other  accom¬ 
modations  required  on  a  rice  plantation  reduced  this  year’s 
crop  to  eighty  barrels  of  rice  with  necessary  provisions.  And 
this  defendant  further  answering  admits  that  in  the  beginning 
of  the  year  one  thousand  seven  hundred  and  eighty  eight  there 
was  a  fine  prospect  of  a  crop  but  that  early  in  that  year  the 
Indians  began  to  kill  and  plunder  slaves  and  other  property  all 
around  the  neighborhood  of  the  plantation,  which  necessarily 
obliged  the  defendants  to  be  at  the  expence  of  keeping  a  guard 
of  white  men  constantly  over  the  negroes  rather  than  lose  so 
promising  a  crop,  and  for  the  further  security  of  the  slaves 
which  was  still  a  greater  object  with  the  defendants  than  the 
crop  itself  they  purchased  a  large  Pettiagua  boat  to  carry  off 
all  the  negroes  at  once  to  the  Island  in  case  of  any  dangerous 
alarm  which  so  frequently  happened,  that  the  crop  this  year 
netted  only  forty  eight  barrels  which  barely  paid  the  heavy 
expence  attending  the  culture  of  it.  And  this  Defendant 
further  answering  saith  that  the  year  one  thousand  seven  hun¬ 
dred  and  eighty  nine  was  attended  with  nearly  the  same  ex¬ 
pence  and  trouble  with  the  Indians,  yet  the  crop  netted  ninety 
eight  barrels  of  rice  and  plenty  of  provisions,  seed  rice  and 
seed  potatoes,  as  by  the  account  hereto  annexed  and  exhibited 
to  the  honorable  Court  will  very  clearly  and  regularly  appear, 
all  of  which  were  in  the  beginning  of  the  year  one  thousand 
seven  hundred  and  ninety  delivered  to  the  Complainant’s 
Guardians  together  with  all  the  slaves  mentioned  in  the  in¬ 
ventory,  except  a  Wench  Polly  sold  for  provisions  as  before  is 
mentioned  and  a  fellow  called  Billy  who  after  being  adver¬ 
tised  according  to  Law  was  sold  to  Patrick  Crookshanks  for 
fifty  seven  pounds,  who  gave  his  note  payable  in - days 
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from  the  date  thereof,  which  was  put  in  Suit  and  Judgment 
obtained  thereon  which  this  defendant  says  is  now  of  force; 
the  reason  for  selling  this  Negro  were  because  he  was  an  idle 
fellow  and  a  runaway  and  has  since  as  this  defendant  has  been 
informed  and  believes  shot  in  the  woods.  And  this  defendant 
further  answering  saith  that  the  debts  due  and  demands  in 
favor  of  and  against  the  estate  of  the  Intestate  as  far  as  they 
have  come  within  his  knowledge  will  appear  by  the  accounts 
hereto  annexed  and  exhibited  to  this  honorable  Court  and  which 
he  prays,  together  with  the  other  accounts  attached  to  them, 
may  be  considered  as  part  of  his  answer  to  the  Complainant’s 
Bill.  And  this  defendant  denies  all  and  all  manner  of  combi¬ 
nation  and  confederacy  wherewith  he  stands  charged  in  and  by 
the  said  Bill  of  Complaint.  Without  that,  that  there  is  any 
other  matter  or  thing  material  or  necessary  for  this  defendant 
to  make  answer  unto,  and  not  herein  and  hereby  well  and  suf¬ 
ficiently  answered  unto,  confessed  or  avoided,  traversed  or 
denied,  is  true.  All  which  matters  and  things  this  defendant 
is  ready  to  aver  and  prove,  as  this  Honorable  Court  shall  direct 
and  award,  and  hereby  prays  to  be  hence  dismissed  with  his 
reasonable  cost  and  charges  in  this  behalf  most  wrongfully 
sustained - . 

Matt.  McAllister,  Solicitor 
for  Def’t  L.  McI. 
lOth  Sept.  1793 — 

Lachn.  McIntosh. 

Sworn  to  this  nth  Sept. 

1793,  before  J.  Houstoun. 
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Queries  and  Answers 

Inquirer. — Is  there  anywhere  to  be  found  an  account  of 
the  successful  use  of  the  cotton  gin,  invented  by  Elias  Whit¬ 
ney,  immediately  after  its  invention? 

At  this  time  we  cannot  throw  further  light  on  this  subject 
than  the  information  contained  in  the  following  advertisement, 
published  in  the  Georgia  Gazette  of  Thursday,  March  6,  1794. 
Phineas  Miller,  the  advertiser,  married  the  widow  of  General 
Greene. 

COTTON  GINNING. 

The  subscriber  will  engage  to  gin,  in  a  manner 
equal  to  picking  by  hand,  any  quantity  of  the  green 
seed  cotton,  on  the  following  terms,  viz.,  for  every 
five  pounds  delivered  him  in  the  seed  he  will  return 
one  pound  of  clean  cotton  fitted  for  market. 

For  the  encouragement  of  cotton  planters  he  will 
also  mention  that  ginning  machines  to  clean  the  green 
seed  cotton  on  the  above  terms  will  actually  be  erected 
in  different  parts  of  the  country  before  the  harvest 
of  the  ensuing  crop. 

PHINEAS  MILLER. 

Mulberry  Grove,  near  Savannah,  March  i,  1794. 
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Editor’s  Notes 

The  Georgia  Historical  Society  is  nearing  the  completion 
of  its  first  century.  Founded  in  1839,  it  is  now  well  in  its 
eighty-first  year.  Some  facts  in  its  past  history  may  well  be 
told  here  at  this  time. 


The  first  person  to  suggest  its  founding  was  Israel  Keech 
Tefft,  who  was  its  first  Corresponding  Secretary,  an  office  held 
by  him  for  twenty-three  years,  from  June  4th,  1839,  to  June 
30th,  1862,  when  he  died.  He  was  officially  out  of  office  for 
a  short  period  of  two  months  (Dec.  12,  1853,  to  Feb.  13,  1854), 
when  he  had  arranged  to  go  abroad  for  a  long  stay,  but  his 
plans  failed,  and  at  the  next  annual  meeting,  after  resigning 
his  office,  he  was  re-elected.  During  that  short  time  the  office 
was  filled  by  his  friend,  Mr.  A.  A.  Smets,  another  original 
member. 


The  long  friendship  between  Messrs.  Smets  and  Tefft  was 
broken  by  the  death  of  both,  a  very  short  time  apart,  the 
former  dying  May  9th,  1862,  and  the  latter  one  month  and 
twenty-one  days  later,  June  30,  as  stated  above. 

Mr.  Smets  was  Treasurer  of  the  Society  from  February 
12,  1855,  to  the  time  of  his  death,  seven  years  and  nearly 
three  months. 


Mr.  Smets  lived  and  died  on  the  northeast  comer  of  Bull 
and  Jones  Streets,  in  Savannah,  while  Mr.  Tefft  lived  and 
died  on  the  Southwest  comer  of  these  streets. 


148 


THE  GEORGIA  HISTORICAL  QUARTERLY 


There  is  at  this  time  only  one  member  of  the  Society 
living  who  has  been  connected  with  it  continuously  from  the 
year  1866;  while  there  are  only  fourteen  persons  now  living 
who  joined  before  1867,  but  resigned  their  membership.  One 
of  these,  after  an  absence  of  many  years,  returned,  and  is 
again  a  member. 


A  fact  well  worthy  of  record  is  that  the  Society  did  not 
cease  its  activities  during  the  War  of  Secession,  but  held  its 
meetings  regularly. 
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